
No. ____________ 
 

 
IN THE 

 
 

CARLOS J. AVENA, 
 

  Petitioner, 
 

v. 
 

KEVIN CHAPPELL, WARDEN, 
 

  Respondent. 
 

On Petition for a Writ of Certiorari to the 
United States Court of Appeals 

for the Ninth Circuit 

 

APPENDIX TO PETITION FOR WRIT OF CERTIORARI 

 
 
 

SEAN K. KENNEDY 
Attorney at Law 
Loyola Law School 
919 S. Albany  
Los Angeles, CA 90015 
Telephone: (213) 736-8302 
Sean.Kennedy@lls.edu 

AMY M. KARLIN 
Interim Federal Public Defender 
MARK R. DROZDOWSKI* 
Deputy Federal Public Defender 
MICHAEL J. LIGHTFOOT 
Of Counsel 
321 East 2nd Street 
Los Angeles, California  90012-4202 
Telephone: (213) 894-2854 
Facsimile: (213) 894-0081 
Mark_Drozdowski@fd.org 
 
Attorneys for Petitioner 
*Counsel of Record 

 
 
 



INDEX TO APPENDIX 
 

Page(s) 
 

i 
 

1. Avena v. Chappell, 932 F.3d 1237 (9th Cir. 2019) 1-31 
 

2. United States District Court Order Denying First Amended 
Petition for Writ of Habeas Corpus (case no.  
CV-96-8034-GHK, filed March 19, 2014) 
 

32-60 
 

3. California Supreme Court order denying petition for writ of 
habeas corpus (case no. S076118, filed January 12, 2005) 
 

61 

4. California Supreme Court order modifying appellate  
opinion in People v. Avena, 13 Cal. 4th 394 (1996) 
 

62 

5. People v. Avena, 13 Cal. 4th 394 (1996) 
 

63-93 

6. In re Carlos Avena, 12 Cal. 4th 694 (1996) 94-148 
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

PETITIONER’S APPENDIX 1 
 



FOR PUBLICATION

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

CARLOS J. AVENA,
Petitioner-Appellant,

v.

KEVIN CHAPPELL, Warden,
Respondent-Appellee.

No. 14-99004

D.C. No.
2:96-cv-08034-GHK

OPINION

Appeal from the United States District Court
for the Central District of California

George H. King, District Judge, Presiding

Argued and Submitted October 17, 2018
Submission Vacated November 5, 2018

Resubmitted August 8, 2019
San Francisco, California

Filed August 8, 2019

Before: Sidney R. Thomas, Chief Judge, and Susan P.
Graber and Milan D. Smith, Jr., Circuit Judges.

Opinion by Chief Judge Thomas

Case: 14-99004, 08/08/2019, ID: 11390718, DktEntry: 62-1, Page 1 of 31

Petitioner's Appendix 1 - 1



AVENA V. CHAPPELL2

SUMMARY*

Habeas Corpus / Death Penalty

The panel reversed the district court’s judgment denying
habeas relief on a certified claim of ineffective assistance of
counsel at the penalty phase, in a case in which Carlos Avena
was convicted and sentenced to death by a California jury on
two counts of first-degree murder for killings he committed
during a carjacking.

Because the California Supreme Court did not address
whether Avena’s counsel performed deficiently at the penalty
phase, the panel reviewed counsel’s performance de novo. 
The panel held that Avena’s counsel rendered deficient
performance by failing adequately to investigate Avena’s
good character and social history, and had no reasoned or
tactical excuse for doing so.  The panel held that Avena’s
counsel also rendered deficient performance by not
investigating Avena’s claim of self-defense in a jail homicide
to counter the State’s use of it as aggravation evidence, and
had no reasonable or tactical excuse for not doing so.

Because the California Supreme Court concluded that
Avena was not prejudiced by his counsel’s performance, the
panel reviewed the California Supreme Court’s decision
regarding prejudice under AEDPA’s deferential standard. 
The panel held that the California Supreme Court’s
conclusion that Avena failed to show prejudice was
objectively unreasonable because the complete lack of

* This summary constitutes no part of the opinion of the court.  It has
been prepared by court staff for the convenience of the reader.
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AVENA V. CHAPPELL 3

mitigation evidence during the penalty phase all but ensured
Avena’s fate, as the jury was given no reason to consider
whether he deserved anything less than death.  The panel
wrote that it does not suggest that a state court’s conclusion
of no prejudice is always unreasonable when defense counsel
does not present any mitigation evidence, but that the
mitigation evidence here was humanizing, painting Avena’s
crimes in a different light and providing an explanation for
the jail homicide.  When weighing the totality of this
mitigation evidence against the aggravation evidence, the
panel concluded there remains a reasonable probability that
at least one juror would have determined the circumstances
did not warrant death, and that in the unusual circumstances
of this case, no fairminded jurist could disagree.

The panel remanded for the district court to grant the writ
unless the state court resentences Avena within a reasonable
time to be determined by the district court.

COUNSEL

Sean K. Kennedy (argued), Los Angeles, California; Michael
J. Lightfoot, Of Counsel; Mark R. Krozdowski, Deputy
Federal Public Defender; Hilary Potashner, Federal Public
Defender; Office of the Federal Public Defender, Los
Angeles, California; for Petitioner-Appellant.

Michael Katz (argued) and A. Scott Hayward, Deputy
Attorneys General; Lance E. Winters, Senior Assistant
Attorney General; Gerald A. Engler, Chief Assistant Attorney
General; Xavier Becerra, Attorney General; Office of the
Attorney General, Los Angeles, California; for Respondent-
Appellee.

Case: 14-99004, 08/08/2019, ID: 11390718, DktEntry: 62-1, Page 3 of 31

Petitioner's Appendix 1 - 3



AVENA V. CHAPPELL4

OPINION

THOMAS, Chief Judge:

Carlos Avena was convicted and sentenced to death by a
California jury on two counts of first-degree murder for
killings he committed during a carjacking in 1980.  The
district court denied his habeas corpus petition raising claims
of ineffective assistance of counsel at the guilt and penalty
phases of his trial, but the court granted a certificate of
appealability on the penalty-phase claim.  We have
jurisdiction under 28 U.S.C. § 1291 and 28 U.S.C. § 2253.

Because the California Supreme Court unreasonably
applied clearly established federal law in denying Avena’s
claim for ineffective assistance of counsel at the penalty
phase, we reverse the judgment of the district court.

I

A

Avena was convicted of two counts of first-degree murder
and sentenced to the death penalty.  The facts of his crimes
are detailed in the California Supreme Court’s opinion
denying him habeas relief.  See In re Avena, 909 P.2d 1017,
1022 23 (Cal. 1996).

In September 1980, Avena and brothers Victor and Arturo
Padua were driving on the streets of Los Angeles, California,
after drinking beer earlier that night.  Avena sat in the
backseat with a .22-caliber rifle.  When stopped at an
intersection, a car pulled up next to theirs and occupants in
each car exchanged insults.  One person in the other car threw

Case: 14-99004, 08/08/2019, ID: 11390718, DktEntry: 62-1, Page 4 of 31
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AVENA V. CHAPPELL 5

a beer bottle, hitting the car door closest to Avena.  Avena
shot at the other car a few times in retaliation.  As the car
drove away, Avena and the Padua brothers followed it and
eventually crashed their car into the rear end of the other car,
leaving their own car inoperable.

After the crash, Avena and the Padua brothers approached
a nearby Chevrolet Camaro occupied by Manual Solis and
Miquel Vasquez.  They demanded that the driver hand over
his money and the car keys.  Arturo Padua struck the driver
with a piece of wood.  Avena shot the passenger and then
shot the driver. Both men died from their injuries.

Now driving the Camaro, Avena and the Padua brothers
went to Avena’s house to get more ammunition.  Afterward,
they drove to an empty parking lot and set the Camaro on
fire.  The three men, now on foot, made their way to a nearby
intersection, which was next to a freeway off-ramp.  After
some time, a woman pulled up to the stop light at the
intersection in her car.  Avena and Arturo Padua approached
the car and attempted to open the doors.  Avena shot at the
car, but the woman escaped by driving through the red light.

Two police officers in an unmarked police car were
driving on the freeway off-ramp when they saw the car drive
through the red light and saw Avena standing nearby with his
rifle.  Avena shot at the officers, and they fired back in
response.  Avena and Arturo Padua then fled on foot.  Victor
Padua hid in the bushes and was discovered by police later
that evening.  After first providing a false story to the police,
Victor eventually revealed his connection to Avena and
Arturo Padua.  On September 15, 1980, Avena was arrested
and charged with the carjacking homicides.

Case: 14-99004, 08/08/2019, ID: 11390718, DktEntry: 62-1, Page 5 of 31
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AVENA V. CHAPPELL6

B

Avena’s trial began in November 1981.  The evidence
implicating him was overwhelming.  Victor Padua testified
against him.  The police introduced a secretly recorded
interrogation tape of Avena that largely tracked Victor’s
account.  A law enforcement expert further confirmed
Avena’s involvement that night when he testified about the
type of firearm used in the shooting and the shell casings
recovered at the scene.

Avena’s trial counsel, Marvin Part, hardly mounted a
defense.  Part waived Avena’s right to appear in civilian
clothes during the trial and his own right to make an opening
statement.  He presented no defense evidence, called no
defense witnesses, and eventually conceded Avena’s guilt. 
During his closing argument, Part remarked, “[t]he tape is
right in front of you, literally confessing to shooting down a
couple of people . . . cold-blooded on the streets in Los
Angeles County.”  After deliberating for a day and a half, the
jury convicted Avena of nearly all charges against him two
counts of first-degree murder, two counts of assault with a
deadly weapon, one count of intent to commit murder, one
count of robbery, and one count of attempted robbery.

C

At the penalty phase of Avena’s trial, the prosecution
argued vociferously that Avena deserved the death penalty. 
They characterized him as a “deadly killing machine” that
had “no conscience.”  They likened him to an animal Avena
could not “live outside the cage” with the general public but
“liv[ing] inside the cage amongst the other tigers” also would
not stop him from killing again.  Indeed, in the prosecution’s

Case: 14-99004, 08/08/2019, ID: 11390718, DktEntry: 62-1, Page 6 of 31
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AVENA V. CHAPPELL 7

view, Avena was worse than an animal, which may “only
kill[] when [it] has to,” because Avena “doesn’t kill to live,
he kills for things like a ride home to get bullets.”

To support this characterization of Avena, the prosecution
introduced aggravating evidence of other violent crimes in
which Avena was implicated.  A former member of a rival
gang testified that in January 1978, he was standing on a
street corner with three friends when a man jumped out of a
car and fired two shots at them from a shotgun.  A detective,
who investigated the shooting for the Los Angeles Police
Department, then testified that he arrested Avena in
connection with the incident, explaining that Avena admitted
to the shooting.

Two deputies testified that, while Avena was in jail
awaiting trial for the carjacking homicides, he was implicated
in the homicide of another inmate.  One deputy testified that
he saw Avena stab the inmate three or four times while the
victim was lying on the floor.  The other deputy, who later
apprehended Avena, testified that Avena was “wearing a
towel wrapped around his midsection, a known protective
tactic used by jail inmates who anticipate participating in a
knife fight.” Id. at 1040 41.  The inmate eventually died as a
result of his injuries.

Finally, a third deputy testified that Avena had once
assaulted him while he was processing inmates who had just
returned from a medical visit.  According to his testimony,
Avena “took a swing” at the deputy’s face with “clenched
hands” and a physical altercation ensued.  During the
struggle, Avena attempted to bite him before the deputy
detained him.

Case: 14-99004, 08/08/2019, ID: 11390718, DktEntry: 62-1, Page 7 of 31
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AVENA V. CHAPPELL8

Over and over, with this strong aggravating evidence and
passionate argument, the prosecution painted a picture of
Avena as something less than a “human being” a “killing
machine” with a “malignant heart, if he has a heart at all,” a
wild animal that could not be caged, and a “cancer” that must
be “remove[d] [] before it kills you.”

Avena’s trial counsel left this portrayal of Avena entirely
unchecked and unrebutted.  Part presented no mitigation
evidence and called no witnesses to testify on Avena’s behalf. 
He presented nothing about Avena’s childhood, good
character, social history, or extensive drug use.  He called
only two witnesses to testify about the homicide in the jail,
neither of whom was present during the incident.1

Instead, Part commended the jury on returning the
“correct verdict.”  Part explained that he “couldn’t bring
[him]self to the level to tell [the jurors] that the defendant
didn’t kill those people that night.”  There was “no question
he did it.”  And “[t]here [wa]s no way in the world” the jurors
could like Avena or have sympathy for him.  Avena was “a
bad person.  There’s no question about that.”

Part’s only argument that Avena should be spared from
the death penalty was that, “in [his] opinion,” Avena’s crimes
were not “so heinous, . . . so terrible, . . . so bad, that the
public vengeance cries out for” the death penalty.  In Part’s

1 One witness, a jail deputy, testified that Avena had approached him
a few days before the homicide with “several puncture-type wounds on his
left temple, neck, and chest” and had said that “an unidentified ‘black guy’
had tried to get him.”  Another deputy testified that he had handcuffed
another inmate also allegedly involved in the homicide and found a shank
lying on the floor near the victim.

Case: 14-99004, 08/08/2019, ID: 11390718, DktEntry: 62-1, Page 8 of 31
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AVENA V. CHAPPELL 9

view, only serial killers should get the death penalty. 
Someone like Avena, who has a “violent nature,” but whose
crimes had no “professionalism” or “sophistication,” should
not.  He concluded by noting that when “people are young
they do rash things,” and he urged the jury to “put this man
away for the rest of his natural life.”

Part’s performance led the prosecutor to comment
numerous times throughout sentencing that there was
“absolutely no mitigation evidence,” closing out the State’s
case against Avena by saying, “all of the evidence, all of the
inferences, all of the facts in this case are aggravating
circumstance . . . [e]very bit of it.  There is no mitigation
whatsoever.”  On December 17, 1981, after deliberating for
two days, the jury sentenced Avena to death.

D

Avena filed his first state habeas petition in 1986. 
Relevant to his claim of ineffective assistance at the penalty
phase, Avena alleged that Part was constitutionally
ineffective for failing to conduct an adequate investigation,
interview witnesses, present mitigating evidence, and argue
effectively.  Id. at 1023.  In support of his claim, Avena
attached several declarations.

In his own declaration, Avena stated that he smoked
“sherms” which are cigarettes dipped in PCP on a regular
basis for six months to a year before the night of the
carjacking homicides and that he smoked one in the car with
the Padua brothers that day.  Avena further testified that he
had informed Part about smoking PCP on the day of the
crimes and had requested to see a “shrink.”  He also gave Part
the names of people in jail who had witnessed the homicide

Case: 14-99004, 08/08/2019, ID: 11390718, DktEntry: 62-1, Page 9 of 31
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AVENA V. CHAPPELL10

of the inmate and would testify that Avena acted in self-
defense.  Avena testified that Part said he “did not have
anything to do with that and was not getting paid to
investigate it.”

Avena also submitted declarations from two lawyers
representing him in other cases regarding interactions they
had with Part.  Eleanor Kraft, Avena’s counsel handling his
direct appeal and state habeas proceeding, met with Part in
November 1982.  Part told her that he had Avena wear jail
attire throughout the trial because “[y]ou know how those
Blacks and Mexicans are they don’t know how to dress
right.  They dress too loud and with the wrong colors and that
would make things worse.”  Part also explained to Kraft that
he did not call any family members during the penalty phase
because “he did not think they would help,” and he did not
call Avena’s girlfriend because “she was ‘dumb’ and had a
‘bad record.’”

Finally, Part also stated that he did not have a file for
Avena’s carjacking homicide case because he provided it to
the lawyer representing Avena in the homicide of the jail
inmate.  But Roger Potash, Avena’s counsel for this jail
homicide, stated that he did not receive a case file from Part. 
Potash also testified that he had interviewed witnesses to the
jail homicide who supported Avena’s contention that he acted
in self-defense.

Various family members and friends also submitted
declarations.  Avena’s mother discussed a so-called “chair
incident,” which Part gave as the only reason why he did not
present any mitigation evidence during the penalty phase of
Avena’s trial.  Avena’s mother explained that Avena once
threw a chair at his father, but that he did so to protect his

Case: 14-99004, 08/08/2019, ID: 11390718, DktEntry: 62-1, Page 10 of 31
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AVENA V. CHAPPELL 11

mother, whom his father was in the midst of physically
abusing.  She and Avena’s sister also described Avena as a
loving son and brother.  They both knew that Avena used
PCP in the time preceding the carjacking homicides.  Avena’s
mother, sister, and girlfriend all stated that they were never
contacted to testify at Avena’s trial.  Finally, Arturo Padua
stated that he regularly smoked PCP with Avena and, on the
evening of the carjacking homicides, he said that he, Avena,
and Victor Padua smoked “sherms.”

Two expert witnesses submitted declarations regarding
the symptoms and effects of PCP use.  Philip Berger, a
psychiatrist, stated that “the negative aspects of PCP
intoxication syndrome are reported to include disorientation,
mental confusion, anxiety, irritability, paranoia, and violent,
aggressive or assaultive behavior.”  After reviewing various
case materials related to the carjacking homicides, Berger
concluded that “Avena’s behavior and mental state,” as
Avena described it, were “consistent with PCP intoxication.” 
Edward Sanchez, a private investigator to Avena’s habeas
counsel and a former police officer, stated that the potency
and effects of PCP can be “unpredictable.”  Long-term PCP
users “may also suffer a flash back and exhibit all the
symptoms of being under the influence, even if the person has
not used for a period of time.”

Sanchez also submitted a declaration explaining what he
learned from William Stenberg, Part’s investigator, whom he
interviewed about Part’s representation of Avena.  Stenberg
said he had interviewed Avena and four other persons after
Avena had already been sentenced to death for the carjacking
homicides.  Stenberg also told Sanchez that “Part did not
request that he investigate the [carjacking homicides] case at

Case: 14-99004, 08/08/2019, ID: 11390718, DktEntry: 62-1, Page 11 of 31
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AVENA V. CHAPPELL12

the guilt or penalty phases.”  Nor did Part “inform him of any
PCP use by Avena.”

In another declaration, Paul Mansfield, an experienced
capital defense attorney, stated that in a case like Avena’s, he
would have requested funds to secure investigators and
experts, hired a psychologist or psychiatrist to examine the
defendant, investigated the defendant’s history of drug use
and use of drugs at the time of the crime, presented expert
testimony regarding the effects of PCP, presented mitigating
evidence regarding the defendant’s history in all relevant
respects, and investigated any other alleged acts of violence
in the defendant’s history.  Mansfield concluded that the
fifty-three hours Part spent preparing before the trial and the
forty-one hours spent during the trial were “inadequate to
properly prepare a capital case without the assistance of some
very thorough and professional investigative help and expert
assistance as well.”

E

The California Supreme Court referred Avena’s habeas
petition for an evidentiary hearing that began in February
1990.  Avena’s habeas counsel called Part, Victor Padua, a
social historian, two psychiatrists, two capital defense
lawyers, and various family members and friends as
witnesses.

The evidence presented at the hearing in support of
Avena’s ineffective assistance of counsel claim at the penalty
phase largely mirrored what Avena submitted in his petition:
(1) Avena had a long, documented history of drug use that
negatively affected his personality and behavior; (2) Avena’s
social history contained mitigating evidence that could have

Case: 14-99004, 08/08/2019, ID: 11390718, DktEntry: 62-1, Page 12 of 31
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AVENA V. CHAPPELL 13

been discovered and presented during the penalty phase of his
trial, including that he endured an abusive childhood; and
(3) according to legal experts in the field, this evidence
should have been discovered and presented by his trial
counsel during the penalty phase.

1

Avena’s habeas counsel documented Avena’s history of
drug use and presented expert and lay witness testimony
indicating that Avena used PCP on the night of the carjacking
homicides.  Habeas counsel submitted juvenile records dating
back to 1978 indicating Avena used marijuana and PCP
nearly every weekend.  His friends and family testified that
Avena smoked PCP on a regular basis.  Victor Padua
specifically witnessed Avena use “Angel dust,” a form of
PCP, at least twice a week in the period leading up to the
carjacking homicides.  The sentencing report from the
carjacking homicides corroborated Avena’s declaration that
he smoked PCP on the night of the crimes.2  And according
to Victor Padua, Avena acted like “he was on PCP” the night
of the crimes but Victor could not specifically recall whether
he and Avena had smoked PCP that evening.

When Avena smoked PCP, “he wasn’t the same person.” 
“He wouldn’t talk very much, [h]e’d hold his face a lot,
[h]e’d touch his face a lot,  [a]nd he couldn’t speak very
well.”  He was sometimes in a “zombie”-like state his eyes
would get puffy, he would mumble, and he would have

2 According to the report, Avena told a probation officer that “he had
been drinking a beer and smoking a sherm [i.e., a cigarette dipped in PCP]
before his two companions came to pick him up and he can hardly
remember anything that he did now.”
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AVENA V. CHAPPELL14

difficulty walking and talking.  Other times, he “c[ould] not
be still” and would get “aggressive.”  When Avena smoked
PCP, he would say things like “me siento loco” “I feel
crazy” or “I’m real high.”

Two psychiatrists, Fred Rosenthal and Orm Analine, who
had experience treating PCP users, also testified about the
drug’s harmful and long-lasting effects.  Together, their
testimonies explained that symptoms of PCP intoxication
vary across individuals and over time for a single person. 
People on PCP can be “out of control, agitated, [and]
impulsive,” “may be hallucinating,” “may have delusional
thoughts,” and “often [become] extremely violent and
aggressive for what looks like apparently no reasons or mild
annoyances.”  Chronic PCP users also “have a problem in
controlling their impulsive emotional behavior once it’s
started.”  “Very commonly memory is affected and
sometimes after an event or after something happens while a
person is intoxicated with PCP their memory of that event is
very distorted or non-existent.”  PCP use can also have “long-
lasting effect[s],” beyond the time period in which the person
is under the influence, including “flash backs” that are “like
the period that they had when they were using the drugs.”

Rosenthal concluded that “there was little doubt that
[Avena] was under the influence of PCP on that night.” 
Analine concluded that Avena was a chronic PCP user before
the carjacking homicides and that the carjacking homicides
were affected by the ingestion of PCP.

2

Expert and lay witnesses also testified about Avena’s
difficult and abusive childhood.  Social historian Vincent
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AVENA V. CHAPPELL 15

Schiraldi testified that Avena’s father abused his wife and
children, and Avena “took the larger brunt of the beatings
because he was the oldest.”  When Avena’s father left the
family, Avena’s mother moved with the children to Los
Angeles.  Shortly after the family arrived there, Avena’s
father found the family and would occasionally live with
them between 1971 and 1980.  Avena’s father beat Avena
during this time period, leading Avena to run away from the
house.  Avena did not speak English when he first moved to
Los Angeles, so he struggled academically.  He was often
teased in school, with other children calling him a “wetback.” 
He began to experiment with drugs at age eleven or twelve
and became affiliated with a gang at age fifteen.

In 1977, Avena was committed to a juvenile facility at
Camp Fennell for approximately eight months.  Then, in
1978, he was committed to the California Youth Authority
(“CYA”).  The “chair incident” was the impetus for his
committal to the CYA.  After Avena threw a chair at his
father to protect his mother, Avena’s father called the police
and reported him for assault with a deadly weapon.  Avena
was sent to the CYA after he was found guilty of the assault.

Family members and friends testified to having loving
relationships with Avena.  Avena was protective of his
siblings; was sweet to his mother, helping to support her
financially; and was described as a “wonderful” son.

3

Finally, Avena’s habeas counsel presented evidence that
Part’s representation of Avena was woefully deficient. 
Although Part had explained that he left case investigation to
his investigator, William Stenberg, record evidence and
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AVENA V. CHAPPELL16

Stenberg contradicted this assertion.  Stenberg told Sanchez
that Part never requested he investigate the carjacking
homicides case at either the guilt or penalty phases.  Further,
only one bill exists documenting Stenberg’s work and it was
from his investigation of the jail homicide, which occurred
after Avena was sentenced for the carjacking homicides.

Two experienced capital defense attorneys testified that
Part’s performance was inadequate.  Howard Gillingham
explained that Avena’s history of abuse, school problems,
poverty, drug use, and gang activity could have been
mitigating factors at the penalty phase.  Charles Gessler
testified that Avena’s PCP use and difficult childhood also
could have been mitigating factors, and that he would have
spoken to family members and friends about any alleged drug
use.

Finally, Avena testified that Part asked him whether he
had used drugs the night of the carjacking homicides, and
Avena responded that “I drank beer, cognac, and smoked
sherms, PCP and marijuana.”  Avena also testified that he
informed the police that he used PCP and marijuana.

In 1996, the California Supreme Court issued an opinion,
denying Avena’s habeas petition in its entirety.  In re Avena,
909 P.2d at 1021.  In rejecting Avena’s ineffective assistance
of counsel claim at the penalty phase, the court focused on
Part’s failure to present evidence of Avena’s good character
and social history as well as a potential self-defense argument
for the jail homicide.  Id. at 1040 43.  The court determined
that it did not have to decide whether Part’s failures to
investigate or call witnesses constituted deficient
performance because Avena “fail[ed] to allege sufficient facts
to demonstrate prejudice.”  Id. at 1041.  According to the
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AVENA V. CHAPPELL 17

court, “the sheer number of potential witnesses is small,” the
character declarations Avena submitted were “not particularly
detailed” and “fail[ed] to portray [Avena] as an individual,”
and the evidence in general provided little detail of Avena’s
childhood that “would have engendered sympathy in a jury.” 
Id. at 1043.  The court also believed that Avena’s argument
that he could show self-defense in the jail homicide was a
“dubious proposition” because Avena was not wounded, the
victim was wounded multiple times, and deputies saw Avena
stab the inmate.  Id. at 1041, 1043.  Moreover, deputies
discovered him “wearing a towel wrapped around his
midsection, a known protective tactic used by jail inmates
who anticipate participating in a knife fight.”  Id. at 1040 41.

The court ultimately concluded that, after comparing the
“extremely serious nature of the crimes petitioner committed”
with the “relatively meager mitigating evidence petitioner has
uncovered,” it was “not reasonably probable the penalty
phase verdict would have been different had the jury heard
this mitigating evidence.”  Id. at 1041 42.  Two justices
dissented.  Id. at 1045 73 (Mosk, J., dissenting); id. at
1073 74 (Kennard, J., dissenting).

F

Avena filed a federal habeas petition in 1998.  He filed his
first amended federal habeas petition the operative
petition in 2005.3  The petition asserts ineffective assistance

3 Avena filed a second state habeas petition with the California
Supreme Court in 1999.  The federal district court held this case in
abeyance pending the state court’s resolution of Avena’s petition.  In
2005, the state court denied Avena’s petition.  Following this ruling,
Avena amended his federal habeas petition.
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of counsel claims at both the guilt and penalty phases of trial. 
The district court held an evidentiary hearing in 2009 on
Part’s failure to present mitigation evidence or counter the
State’s aggravation evidence at the penalty phase.  The
district court denied Avena’s habeas petition but issued a
certificate of appealability on Avena’s claim of ineffective
assistance of counsel claim at the penalty phase.

II

We review a district court’s denial of habeas relief de
novo.  Earp v. Davis, 881 F.3d 1135, 1142 (9th Cir.), cert.
denied, 139 S. Ct. 566 (2018).  Because Avena’s federal
petition was filed after April 24, 1996, we review it under the
standards detailed in the Antiterrorism and Effective Death
Penalty Act of 1996 (“AEDPA”).  Murray v. Schriro,
745 F.3d 984, 996 (9th Cir. 2014) (citing Valerio v.
Crawford, 306 F.3d 742, 763 (9th Cir. 2002) (en banc)). 
Under AEDPA, we must defer to the state court’s decision on
any claim adjudicated on the merits unless the decision was
“contrary to, or involved an unreasonable application” of
“clearly established Federal law” or was “based on an
unreasonable determination of the facts in light of the
evidence presented.”  28 U.S.C. § 2254(d).  Avena argues that
the California Supreme Court decision unreasonably applied
the Supreme Court’s holding in Strickland v. Washington,
466 U.S. 668 (1984).

“[C]learly established [federal law] . . . refers to the
holdings, as opposed to the dicta, of [Supreme Court]
decisions as of the time of the relevant state-court decision.” 
Lockyer v. Andrade, 538 U.S. 63, 71 (2003) (quoting
Williams v. Taylor, 529 U.S. 362, 412 (2000)).  “A state-court
decision is an ‘unreasonable application’ of Supreme Court
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precedent if ‘the state court identifies the correct governing
legal rule from th[e Supreme] Court’s cases but unreasonably
applies it to the facts of the particular state prisoner’s case.’” 
Murray, 745 F.3d at 997 (quoting Williams, 529 U.S. at 407). 
We consider only the evidence that was before the state court
at the time of its ruling.  Cullen v. Pinholster, 563 U.S. 170,
182 (2011).

Strickland v. Washington, 466 U.S. 668 (1984),
constitutes clearly established federal law governing a claim
for ineffective of assistance of counsel.  Pinholster, 563 U.S.
at 189.  Capital defendants have a constitutional right to the
effective assistance of counsel at the guilt and penalty phases
of trial.  Strickland, 466 U.S. at 684 87.  To establish that
counsel was ineffective under Strickland, a petitioner must
demonstrate that “counsel’s performance was deficient, and
that the deficiency prejudiced the defense.”  Wiggins v. Smith,
539 U.S. 510, 521 (2003) (citing Strickland, 466 U.S. at 687).

III

Under the performance prong of Strickland, counsel’s
performance was deficient if it “fell below an objective
standard of reasonableness.”  Strickland, 466 U.S. at 688. 
“[P]revailing professional norms” at the time of the
representation serve as the objective standard of
reasonableness under which counsel’s performance is
measured.  Id.  We apply a “‘strong presumption’ that
counsel’s representation was within the ‘wide range’ of
reasonable professional assistance.”  Harrington v. Richter,
562 U.S. 86, 104 (2011) (quoting Strickland, 466 U.S. at
689).  When assessing trial counsel’s conduct, “hindsight is
discounted by pegging adequacy to ‘counsel’s perspective at
the time’ [that] investigative decisions are made and by
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giving a ‘heavy measure of deference to counsel’s
judgment.’”  Rompilla v. Beard, 545 U.S. 374, 381 (2005)
(quoting Strickland, 466 U.S. at 689, 691).

At the time of Avena’s trial, the prevailing professional
norms demanded that trial counsel conduct a thorough
investigation of a defendant’s background in order to develop
a strategy for the penalty phase of trial.  See, e.g., Williams,
529 U.S. at 396.  Indeed, the duty to investigate is a
“substantial and important” one. Wiggins, 539 U.S.
at 524 25.  “‘[S]trategic choices made after less than
complete investigation are reasonable’ only to the extent that
‘reasonable professional judgments support the limitations on
investigation.’”  Id. at 528 (quoting Strickland, 466 U.S. at
690 91).  Accordingly, when a petitioner challenges trial
counsel’s conduct in not presenting mitigation evidence at the
penalty phase, our “principal concern . . . is not whether
counsel should have presented a mitigation case[, but instead]
. . . whether the investigation supporting counsel’s decision
not to introduce mitigating evidence . . . was itself
reasonable.”  Id. at 522 23.

In denying Avena’s first habeas petition, the California
Supreme Court did not address whether Avena’s counsel
performed deficiently at the penalty phase because it
concluded that, regardless of any alleged deficiency, Avena
failed to demonstrate prejudice.  In re Avena, 909 P.2d at
1040 41.  Accordingly, we review de novo counsel’s
performance.  See Porter v. McCollum, 558 U.S. 30, 39
(2009) (per curiam).
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A

Part rendered deficient performance by failing adequately
to investigate Avena’s good character and social history, and
he has no reasoned or tactical excuse for not doing so.

Up through jury selection, Part billed only fifty-three
hours in preparation time for Avena’s trial, less than a week’s
work for most attorneys.  From jury selection through the end
of the sentencing phase, he billed another forty-one hours. 
The small number of hours that counsel expended in
preparation for Avena’s capital trial is a striking initial
indication of his deficient investigation for the penalty phase.

Avena’s family members also confirm counsel’s failure
to investigate Avena’s background and social history. 
Avena’s mother stated that Part never contacted her before,
during, or after Avena’s trial.  Avena’s sister also stated that
she was never contacted to testify at Avena’s trial.  Avena’s
girlfriend at the time of the carjacking homicides stated that
she received a single call after the crimes but was not
contacted again.

Statements and testimony from three experienced capital
defense attorneys  establish that Part’s failure to contact
family members or investigate Avena’s background and
social history fell below prevailing professional norms.  For
instance, Paul Mansfield stated that he would have presented
a comprehensive mitigation case of Avena’s “history,
background, character, mental and emotional conditions,
social history, family, employment, interests, friends, past
criminal history, and any other area of mitigation.”  Howard
Gillingham testified that Avena’s history of abuse at the
hands of his father, school problems, poverty, drug use, and
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even his gang activity could be mitigating factors at the
penalty phase.  Similarly, Charles Gessler testified that
Avena’s difficult and abusive childhood certainly could have
been a mitigating factor.

Additionally, neither of the State’s arguments excuses
Part’s failure to investigate Avena’s social history and good
character.  First, the State contends that counsel did not call
Avena’s relatives to testify because he worried that doing so
would open the door to further aggravating evidence of the
alleged “chair incident” with Avena’s father.  However,
Part’s reliance on this incident as an excuse for not presenting
mitigation evidence remains unreasonable given his lack of
investigation into the circumstances surrounding it. 
Conducting an adequate investigation to uncover potential
mitigation evidence is a prerequisite for determining the
strategic benefit of presenting any of it at the penalty phase.
Wiggins, 539 U.S. at 523.  And foreclosing the option of
calling any family members as character witnesses because of
a single alleged incident, without further exploration into it,
is not a coherent strategy it is entirely unreasonable.  See id.
at 534.  This is especially true when we consider that
testimony by character witnesses and the presentation of a
defendant’s social history and background play a fundamental
role in securing confidence in the outcome of the penalty
phase.  See, e.g., Penry v. Lynaugh, 492 U.S. 302, 328 (1989)
(“In order to ensure reliability in the determination that death
is the appropriate punishment in a specific case, the jury must
be able to consider and give effect to any mitigating evidence
relevant to a defendant’s background and character or the
circumstances of the crime.” (internal citations and quotation
marks omitted)), abrogated on other grounds by Atkins v.
Virginia, 526 U.S. 304 (2002); Caldwell v. Mississippi,
472 U.S. 320, 330 31 (1985) (“When we held that a
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defendant has a constitutional right to the consideration of
[mitigating] factors . . . we clearly envisioned that that
consideration would occur among sentencers who were
present to hear the evidence and arguments and see the
witnesses.” (internal citations omitted)).  Had he conducted
any investigation into this incident, Part would have
discovered substantial evidence that Avena acted to protect
his mother from his father’s abuse.

Second, the State argues that Part cannot be faulted
entirely for his failure to present character witnesses because
Avena’s mother “admitted that she had not been forthcoming
with trial counsel at the time of trial.”  This assertion is not
supported by any of the cited testimony.  Avena’s mother
testified only that Part never contacted her and that she never
told anyone about her son’s PCP use.  Competent
representation requires counsel proactively to reach out to a
defendant’s family members and friends to develop an
understanding of the defendant’s background.  See Wiggins,
539 U.S. at 522 23; see also Apelt v. Ryan, 878 F.3d 800,
830 31 (9th Cir. 2017) (finding deficient performance where
counsel did not pursue background information from family
members because they lived out of the country and did not
speak English), cert. denied, 2019 WL 1172280 (U.S. June
17, 2019) (No. 18-836).

B

Part also rendered deficient performance by not
investigating Avena’s claim of self-defense in the jail
homicide to counter the State’s use of it as aggravation
evidence.
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Part admitted that he did not investigate a potential self-
defense claim and asserted that he left that task to his
investigator.  His investigator and the record evidence belie
Part’s assertion.  There is no evidence that Part requested any
investigation of the jail homicide in preparation for the
penalty phase of the carjacking homicides case.

The State’s argument that “reasonable trial counsel could
have decided to forgo an unbelievable self-defense argument
to avoid alienating the jury” does not excuse Part’s
performance.  Again, our “principal concern . . . is not
whether counsel should have presented a mitigation case.” 
Wiggins, 539 U.S. at 522 23.  “Rather, we focus on whether
the investigation supporting counsel’s decision not to
introduce” evidence to counter the state’s aggravating
evidence “was itself reasonable.”  Id. at 523.  Part conducted
no such investigation, and his failure to do so was
unreasonable.  Part’s “uninformed strategy [wa]s not a
reasoned strategy.  It [wa]s, in fact, no strategy at all.” 
Correll v. Ryan, 539 F.3d 938, 949 (9th Cir. 2008) (citing
Strickland, 466 U.S. at 690 91).

Thus, Part also rendered deficient performance by failing
to investigate or present any mitigation evidence regarding
self-defense in the jail homicide, and he had no reasonable or
tactical excuse for not doing so.

IV

A

Turning next to the prejudice prong of Strickland, we
determine whether a petitioner suffered prejudice at the
penalty phase by “reweigh[ing] the evidence in aggravation
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against the totality of available mitigating evidence” and
asking whether “there is a reasonable probability” that “at
least one juror would have struck a different balance.” 
Wiggins, 539 U.S. at 534 37; see also Wong v. Belmontes,
558 U.S. 15, 26 (2009) (per curiam) (courts “must consider
all the evidence the good and the bad when evaluating
prejudice”).  “A reasonable probability [of a different result]
is a probability sufficient to undermine confidence in the
outcome” of the penalty phase.  Strickland, 466 U.S. at 694. 
Counsel’s deficient performance must have been “so serious
as to deprive the defendant of a fair trial, a trial whose result
is reliable.”  Apelt, 878 F.3d at 831 (internal citations
omitted).

Avena’s task is more difficult still because the California
Supreme Court concluded that he was not prejudiced by
Part’s performance.  In re Avena, 909 P.2d at 1040 41. 
AEDPA’s deferential standard thus governs our review of the
California Supreme Court’s decision.  Murray, 745 F.3d at
996.  Accordingly, the question before us is not whether we
believe Avena suffered prejudice and the California Supreme
Court was “incorrect” in finding none; instead, we must ask
whether the California Supreme Court’s determination of no
prejudice was “unreasonable a substantially higher
threshold.”  Apelt, 878 F.3d at 832.  Yet, “[e]ven in the
context of federal habeas, deference does not imply
abandonment or abdication of judicial review.”  Miller-El v.
Cockrell, 537 U.S. 322, 340 (2003).

At the conclusion of the penalty phase, the jury knew
almost nothing about Avena except what the prosecution said
of him:  Avena was a dangerous, subhuman killer.  He had
killed strangers for no apparent reason.  No one, not even
family members, testified on his behalf.
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In contrast to what was actually presented, a wealth of
mitigation evidence could have been presented had Avena’s
counsel conducted a constitutionally adequate investigation. 
Mitigation evidence in capital sentencing is “constitutionally
indispensable.”  Eddings v. Oklahoma, 455 U.S. 104, 112
(1982); see also Woodson v. North Carolina, 428 U.S. 280,
304 (1976) (plurality opinion) (“[I]n capital cases[,] the
fundamental respect for humanity underlying the Eighth
Amendment requires consideration of the character and
record of the individual offender and the circumstances of the
particular offense as a constitutionally indispensable part of
the process of inflicting the penalty of death.” (internal
citations omitted)).  “[F]ull consideration of evidence that
mitigates against the death penalty is essential . . . .”  Penry,
492 U.S. at 328.

This is not a case in which mitigation evidence would
have “largely duplicated” that which was already presented
or would otherwise have little effect on the jury’s perception
of the defendant.  See Pinholster, 563 U.S. at 200 01.  On the
contrary, Avena’s good character and social history evidence
consists of more than just a few people who knew him saying
that he was “generally a good person.”  Strickland, 466 U.S.
at 700; see also Allen v. Woodford, 395 F.3d 979, 1005 (9th
Cir. 2004) (finding no prejudice where mitigating evidence
only indicated defendant “could be pleasant”).  The evidence
“paints a very different picture of [Avena’s] background and
character than was presented at sentencing.”  Apelt, 878 F.3d
at 832.

The testimony of Avena’s family members and
friends that Avena was loving and sweet would have
countered the prosecution’s characterization of Avena as
nothing more than a “killing machine” with a “malignant

Case: 14-99004, 08/08/2019, ID: 11390718, DktEntry: 62-1, Page 26 of 31

Petitioner's Appendix 1 - 26



AVENA V. CHAPPELL 27

heart.”  Along with social history experts, Avena’s family
members and friends also would have testified that Avena
suffered substantial and continual abuse as a child at the
hands of his father.  This is exactly the kind of evidence that
could have led a jury member by “reasoned moral
judgment” to show Avena mercy.  Doe v. Ayers, 782 F.3d
425, 462 (9th Cir. 2015); see also Williams, 529 U.S. at 398
(discussing the effect a defendant’s social history and
background evidence can have on a jury’s “appraisal of his
moral culpability” even where it does not undermine the
prosecution’s evidence of the defendant’s “dangerousness”). 
Indeed, “evidence about [a] defendant’s background and
character is relevant [at sentencing] because of the belief,
long held by this society, that defendants who commit
criminal acts that are attributable to a disadvantaged
background, or to emotional or mental problems, may be less
culpable than defendants who have no such excuse.”  Boyde
v. California, 494 U.S. 370, 382 (1990) (internal citations
omitted).

The extensive evidence of Avena’s habitual PCP use, as
well as the effects the drug had on his demeanor, also could
have aided his defense.  Whether or not this evidence was
compelling enough to support an actual defense at the guilt
phase of Avena’s trial, there remained considerable potential
for Part to argue during the penalty phase that Avena’s
habitual PCP use contributed to his violent and erratic
behavior on the night of the carjacking homicides. 
Specifically, had Avena’s good character and social history
evidence been evaluated alongside the compelling expert
testimony about the harmful and long-term effects of PCP,
the jury could have “humanize[d]” Avena and evaluated his
behavior in the context in which it manifested.  See Mayfield
v. Woodford, 270 F.3d 915, 931 32 (9th Cir. 2001) (en banc)
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(finding a death sentence unreliable, in part, because available
testimony from friends and family that a defendant’s
personality changed as a result of his drug and alcohol abuse
was never presented at sentencing).

In addition to character evidence and evidence about PCP
use, competent counsel also could have presented evidence of
self-defense in the jail homicide.  This was certainly the most
compelling aggravation evidence against Avena.  The
prosecutor dramatically advanced the argument that Avena
was a danger to society even if he remained imprisoned,
arguing that Avena “cannot live outside the cage amongst us,
and he can’t live inside the cage amongst the other tigers.” 
Rather than leaving that forceful assertion unchecked,
competent counsel would have presented evidence that, in
fact, Avena acted in self-defense.  Not only could witnesses
to the jail homicide have testified that Avena acted in self-
defense, but Avena also presented to a deputy a few days
before the incident with wounds on various parts of his body
and claimed that someone was out to get him.

B

In sum, the aggravating circumstances presented to the
jury were certainly strong:  Avena committed two brazen
murders during a night of malicious criminal activity; while
awaiting trial for these murders, he was implicated in the
violent death of another inmate; and, during this same period,
he assaulted a police officer.  But it would be difficult to find
a capital case at the sentencing phase that does not have
strong aggravating circumstances.  Worse for Avena, the
prosecution’s case was all the jury knew of him.
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On the other hand, the mitigation evidence the jury could
have learned was extensive and varied:  Avena was loving to
and protective of his mother and sister; his father abused
everyone in the family, but Avena received the brunt of the
abuse; he eventually ran away from home and started using
harmful drugs like PCP at a young age; Avena’s drug use
changed his personality and behavior tremendously and for
the worse; the effects of drugs like PCP are long-lasting and
detrimental; witnesses to the homicide in the jail would
testify that Avena acted in self-defense; and Avena also
presented to a deputy a few days before the incident with
wounds on various parts of his body and claimed that
someone was out to get him.4

The complete lack of mitigation evidence during the
penalty phase all but ensured Avena’s fate because the jury
was given no reason to consider whether he deserved
anything less than death.  See Williams, 529 U.S. at 368 69
(reversing a death sentence for ineffective assistance of
counsel at the penalty phase despite strong aggravating
evidence).

We do not suggest that a state court’s conclusion of no
prejudice is always unreasonable when defense counsel did
not present any mitigation evidence.  But the mitigation
evidence here was humanizing, painting Avena’s crimes in a
different light and providing an explanation for the jail
homicide.  When weighing the totality of this mitigation
evidence against the aggravation evidence, there remains a

4 The only potential rebuttal aggravating evidence concerned the so-
called “chair incident.”  But the prospective harm that it could have caused
Avena was slight, particularly in light of the testimony that Avena was
protecting his mother from physical abuse by his father.
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reasonable probability that at least one juror would have
determined the circumstances did not warrant death. 
Moreover, in the unusual circumstances of this case, we hold
that no “fairminded jurist[] could disagree.”  Harrington, 562
U.S. at 101.

In assessing prejudice at the penalty phase, the California
Supreme Court primarily emphasized the aggravating
circumstances.  In re Avena, 909 P.2d at 1043.  With respect
to the mitigating evidence, the court (a) concluded that the
character evidence was “no[t] very persuasive ” because it
lacked some detail and because the number of character
witnesses three was “small ” compared to other cases;
(b) did not mention the evidence pertaining to Avena’s PCP
use; and (c) found the self-defense theory pertaining to the
jail homicide “dubious” because of the evidence implicating
Avena.  Id.

The number and detail of the character witnesses may not
have been expansive, but it was qualitatively distinct from
what the jury heard on the subject:  nothing.  As described
above, the PCP evidence potentially humanized Avena and
his horrible crimes, yet the state court did not mention this
evidence in assessing prejudice.  Finally, despite the evidence
implicating Avena in the jail homicide, the jury may have
found Avena’s alleged involvement in the incident less
damning, had the jury heard from witnesses that Avena acted
in self-defense in jail.  Cf. Apelt, 878 F.3d at 834 (finding no
prejudice, in part, because mitigation evidence did not offer
an explanation for a brutal murder or reduce the defendant’s
responsibility for carrying it out).

For all of the foregoing reasons, the California Supreme
Court was objectively unreasonable in concluding that Avena
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failed to show prejudice and denying Avena’s claim for
ineffective assistance of counsel at the penalty phase.

V

In sum, we reverse the judgment of the district court on
the certified claim of ineffective assistance of counsel at the
penalty phase.  We instruct the district court to grant the Writ
of Habeas Corpus as to Avena’s sentence unless the state
court resentences Avena within a reasonable time to be
determined by the district court.  We do not reach non-
certified issues raised in the briefing.

REVERSED AND REMANDED WITH
INSTRUCTIONS.
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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

CARLOS JAIME AVENA, 

Petitioner, 

                           v.

KEVIN CHAPPELL, Warden of
California State Prison at San
Quentin,

Respondent. 

)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV 96-8034 GHK

DEATH PENALTY CASE
ORDER DENYING FIRST
AMENDED PETITION FOR
WRIT OF HABEAS CORPUS 

Petitioner Carlos Jaime Avena was convicted of the first degree murders of

Manuel Solis and Miguel Vasquez, robbery of Manuel Solis, assault with a deadly

weapon of Daniel Solis, attempted robbery and assault with a deadly weapon of

Ana Hernandez, and assault with intent to commit murder of Officers James

McCann and Gary Derenia.  People v. Avena, 13 Cal. 4th 394, 408 (1996).  The

jury found true multiple-murder and robbery-murder special circumstance

allegations.  Id.  In aggravation, the prosecution introduced evidence that Petitioner

killed Ruben Alfaro while incarcerated.  Id. at 411.  Petitioner was sentenced to

death.  Id. at 408.

//

//
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PROCEDURAL BACKGROUND

On habeas review, the California Supreme Court issued an order to show

cause on Petitioner’s allegations that trial counsel was ineffective for failing to:

(1) adequately interview petitioner and his immediate
family for probative information; (2) arrange for proper
investigation of the facts; (3) interview witnesses;
(4) present any pretrial motions on behalf of petitioner,
including a motion to suppress petitioner’s statement to
police; (5) investigate, raise and support the defense of
diminished capacity; (6) present his client before the jury
in a respectable fashion, i.e., to ensure that petitioner did
not appear before the jury in jail clothes; (7) present
mitigating evidence at the penalty trial; and (8) argue
effectively on behalf of [petitioner] at [the] guilt or
penalty phase of the trial.

In re Avena, 12 Cal. 4th 694, 706 (1996) (internal quotations and alterations

omitted, capitalization edited).1  The state court held an evidentiary hearing on

counsel’s investigation of a diminished capacity defense.  Id. at 707. 

The California Supreme Court denied Avena’s petition in a reasoned

decision.  In re Avena, 12 Cal. 4th 694.  The court then denied Avena’s direct

appeal in a second reasoned decision.  People v. Avena, 13 Cal. 4th 394.  Petitioner

began federal habeas proceedings.

Following the United States Supreme Court’s decision in Cullen v.

Pinholster, 131 S. Ct. 1388 (2011), the Court ordered the parties to “re-brief the

issues in light of the [state court] record lodged with the Court on June 11, 2012,” 

(Minute Order, Aug. 1, 2012), and directed that the briefing “shall be fully

self-contained and shall not refer back to or incorporate any prior briefing.”  (Id.) 

Petitioner’s briefing states that “[t]he majority of [the] claims in his amended

1  Petitioner reasserts portions of these claims in his federal habeas briefing as discussed below. 
Petitioner included the remainder of the claims in his federal habeas petition, but did not address
the merits of the claims in the self-contained briefing ordered by the Court.

2
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petition mirror the claims and evidence brought before the state court.  They

therefore do not need to be re-briefed, as they are already briefed in light of the

state record.”  (Reply to Resp.’s Final Br. in Opp. at 1.)

We have reviewed the claims pleaded in the First Amended Petition and

Traverse but not re-briefed as ordered, and the supporting evidence in the state

court record cited in those pleadings.  We conclude that the claims are without

merit under 28 U.S.C. § 2254(d).  Selected claims presented only in the First

Amended Petition but not re-briefed are discussed below, along with those claims

that were properly briefed pursuant to our Order. 

DISCUSSION

In federal habeas proceedings, a petitioner is not entitled to relief on:

any claim that was adjudicated on the merits in State
court proceedings unless the adjudication of the claim –  

(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
established Federal law, as determined by the
Supreme Court of the United States; or

(2) resulted in a decision that was based on an
unreasonable determination of the facts in light of
the evidence presented in the State court
proceeding.

28 U.S.C. § 2254(d).  The federal court may only consider evidence in the state

court record when deciding whether a petitioner has satisfied § 2254(d). 

Pinholster, 131 S. Ct. at 1398, 1400 n.7.  

To be “contrary to” clearly established federal law under § 2254(d)(1), the

state court decision must apply a rule that “contradicts the governing law”

identified in a Supreme Court decision, or confront facts that are “materially

indistinguishable” from a Supreme Court decision and reach a different result. 

Lockyer v. Andrade, 538 U.S. 63, 73 (2003) (internal quotations omitted). 
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Alternatively, to be an “unreasonable application” of clearly established federal

law under § 2254(d)(1):

[i]t is not enough that a federal habeas court, in its
independent review of the legal question, is left with a
firm conviction that the state court was erroneous. . . .  [A]
federal habeas court may not issue the writ simply because
that court concludes in its independent judgment that the
relevant state-court decision applied clearly established
federal law erroneously or incorrectly.  Rather, that
application must be objectively unreasonable.

Id. at 75 (internal quotations and citations omitted).    

“[A]s to the clause dealing with ‘an unreasonable determination of the

facts,’” section 2254(d)(2), “the statement of facts from the last reasoned state

court decision is afforded a presumption of correctness that may be rebutted only

by clear and convincing evidence.”  Cudjo v. Ayers, 698 F.3d 752, 762 (9th Cir.

2012) (internal quotation omitted).  Under § 2254(d)(2), “if a petitioner challenges

the substance of the state court’s findings, . . . [the court] must be convinced that an

appellate panel, applying the normal standards of appellate review, could not

reasonably conclude that the finding is supported by the record.”  Hibbler v.

Benedetti, 693 F.3d 1140, 1146 (9th Cir. 2012) (internal quotations omitted).

Finally, “[a] state court’s determination that a claim lacks merit precludes

federal habeas relief so long as fairminded jurists could disagree on the correctness

of the state court’s decision.”  Harrington v. Richter, 131 S. Ct. 770, 786 (2011)

(internal quotation omitted).  “Under § 2254(d), a habeas court must determine

what arguments or theories supported or . . . could have supported, the state court’s

decision;” the court must not “overlook[] arguments that would otherwise justify

the state court’s result . . . .”  Id.  Section 2254(d) provides “a difficult to meet and

highly deferential standard for evaluating state-court rulings, which demands that

state-court decisions be given the benefit of the doubt.”  Pinholster, 131 S. Ct. at

1398 (internal quotations omitted). 

4
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I. Competence to Stand Trial

In his Petition, Avena alleges that he was incompetent to stand trial and that

counsel was ineffective for failing to investigate2 and present evidence of his

incompetence.  (Pet. at 62-63, 102-03.)  Petitioner alleges that at the time of trial,

he “suffered from significant and incapacitating mental disabilities, including

organic brain damage.  Mr. Avena’s mental health deficiencies rendered him

unable to understand the proceedings and rationally assist counsel in preparing a

defense.”  (Id. at 103 (citing Joint Lodged State Court Record  (“J. Lodg.”) § 88 at

7866, 7870).)

When Petitioner’s habeas counsel retained an expert, the expert explained

that Petitioner was “mildly to moderately impaired on tests of psychomotor speed,”

“mildly and significantly impaired” attending to competing demands and learning

and remembering verbal information, “borderline impaired” in other verbal

abilities, and “significantly impaired when processing unfamiliar, complex, or

boring verbal auditory information” in Spanish and English.  (Id. at 7866-67.)  The

expert determined that Petitioner’s “general cognitive ability is in the borderline

range of intelligence when compared with Spanish-speaking individuals in the

United States of similar age.”  (Id. at 7867.)  Regarding Petitioner’s competence to

stand trial, the expert concluded that while Petitioner “would have maintained

alertness throughout the discussions about him, he would have difficulty quickly

comprehending the meaning of what was said, to have quickly responded to the

material and that these combined deficits would make it difficult for him to assist

his counsel at various points of his case.”  (J. Lodg. § 88 at 7870.)

2  As Petitioner states, counsel did not ask the trial court to appoint an expert to evaluate
Petitioner’s competence or mental state defenses.  (Pet. at 101-02.)  The trial court, accordingly,
did not deny Petitioner access to an appropriate mental health expert, to satisfy Petitioner’s claim
under Ake v. Oklahoma, 470 U.S. 68 (1985).  (See Pet. at 101-02); Harris v. Vasquez, 949 F.2d
1497, 1516 (9th Cir. 1991). 
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The United States Supreme Court held in Dusky v. United States that to be

competent to stand trial, a defendant must have “sufficient present ability to

consult with his lawyer with a reasonable degree of rational understanding . . . .” 

362 U.S. 402, 402 (1960) (internal quotation omitted, emphasis added).  The Court

explained in Drope v. Missouri that “a person whose mental condition is such that

he lacks the capacity to understand the nature and object of the proceedings against

him, to consult with counsel, and to assist in preparing his defense may not be

subjected to a trial.”  420 U.S. 162, 171 (1975) (emphasis added).  Simply because

Petitioner would have had “difficulty quickly comprehending” and “quickly

respond[ing]” to material presented to him, (J. Lodg. § 88 at 7870 (emphasis

added),) does not mean that he lacked the capacity to understand the proceedings

or lacked sufficient ability to consult with his lawyer with a reasonable degree of

rational understanding.  The California Supreme Court reasonably decided that

Petitioner’s alleged deficits did not rise to the level of incompetence to stand trial. 

Likewise, the court was not objectively unreasonable in concluding that Petitioner

failed to show a reasonable probability of a different outcome had counsel

presented evidence of those deficits.   

II. Ineffective Assistance of Counsel at the Guilt Phase of Trial

A.     Diminished Capacity Defense

First, Petitioner alleges counsel provided ineffective assistance at the guilt

phase of trial by failing to investigate and present a diminished capacity defense

based upon Petitioner’s use of phencyclidine (“PCP”).  (Petr.’s Opening Final Br.

(“Petr.’s Br.”) at 59.)  At the time of the offenses, a defendant was not guilty of

first degree murder if as a result of “diminished mental capacity, whether caused

by intoxication, trauma, or disease . . . defendant did not have a specific mental

state essential to [that] offense . . . .”  People v. Conley, 64 Cal. 2d 310, 316 (1966),

superseded by statute as recognized in People v. Saille, 54 Cal. 3d 1103 (1991);

see also In re Avena, 12 Cal. 4th at 722-23.
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The California Supreme Court held that Petitioner failed to show prejudice

from counsel’s deficient performance.  In re Avena, 12 Cal. 4th at 723.  The court

held that the evidence that counsel “failed to uncover, taken together, is insufficient

to establish a defense of diminished capacity.  The primary failing . . . is that it fails

to establish that petitioner was under the influence of PCP on the night the crimes

occurred.  Instead, this evidence merely demonstrates that petitioner habitually

ingested PCP.”  Id. at 723-24; see also id. at 712 (“[T]he fact that [Avena] was a

known chronic abuser of PCP does not necessarily lead to a conclusion that he

‘must have’ ingested some PCP on the night in question”).

Petitioner argues that the California Supreme Court’s denial of the claim was

unreasonable because it:  ignored a document reflecting his PCP use, Form 510;

did not give enough weight to his corroborated testimony at the state evidentiary

hearing that he used PCP on the night of the crimes; and failed to consider the

evidence cumulatively.  (Petr.’s Br. at 60.)

1. Form 510

The California Supreme Court’s decision shows that it did consider “Los

Angeles Police Department [F]orm 510, that indicated that when petitioner was

arrested, the arresting officer believed petitioner was a PCP user.”  In re Avena, 12

Cal. 4th at 715 (footnote omitted).  The state court reasonably determined that

although Form 510 showed “as a general matter that petitioner was a chronic user

of PCP,” it did not evidence any use of PCP or intoxication from PCP at the time

of the crimes.  Id. at 714-15.  The state court’s finding is consistent with the record

evidence that Form 510 recorded the arresting officer’s information about whether

Petitioner “uses” or “sells” each of the drugs listed on the form, and not whether he

was under the influence of the drug at the time of his crimes or arrest.  (See J.

Lodg. § 59 at RT 1989-92.)

//

//
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2. Weighing Petitioner’s Testimony and Considering the

Evidence Cumulatively

Petitioner alleges that the California Supreme Court unreasonably

discredited his evidentiary hearing testimony that he used PCP on the night of the

crimes and told his attorney so.  (Petr.’s Br. at 62.)  The California Supreme Court

held:

[W]e agree with the referee that the evidence supports the
finding that petitioner never told Counsel Part that he had
ingested PCP on the night of the killings.  The only
evidence to the contrary was petitioner’s own testimony
at the evidentiary hearing.  His testimony, however, was
not particularly credible.  To begin with, petitioner had a
strong incentive to assert he was intoxicated on PCP so
as to lay the groundwork for a claim that Part provided
ineffective assistance by failing to present a defense
based on diminished capacity. 

Examining petitioner’s testimony, we agree with the
referee that ‘petitioner claimed to have a virtually
verbatim recollection of the portions of his conversation
with trial counsel which related to drugs.  However, as to
other parts of the conversation, he had very limited
recollection.’  Specifically, petitioner claimed to
remember with clarity portions of a 20-minute
conversation he had with Counsel Part during their first
meeting, some 11 years earlier.  Suspiciously, the only
things petitioner remembered about the conversation
were:  (1) Part said petitioner’s taped admissions would
make the defense difficult, (2) petitioner told Part that on
the night of the crimes, he had smoked some PCP-laced
cigarettes and some marijuana, and had drunk some beer,
(3) Part said that petitioner’s drug use would not make a
difference so ‘don’t worry about it,’ and (4) petitioner
wanted to see a psychiatrist.  When the prosecutor noted
that these few topics would not have exhausted the 20
minutes, petitioner repeatedly replied he could not
remember the balance of the conversation. . . .
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Standing in contravention to petitioner’s inconsistent
testimony is the testimony of trial counsel Marvin Part. . . . 
[Part] said petitioner never told him he was a regular user of
PCP. . . [and did not tell him] that he smoked PCP on the
night that the murders were committed[.] . . . 

Considering the testimony of both petitioner and Counsel
Part, we find that with an ample incentive to lie,
petitioner exhibited a selective memory of the contents of
the critical interview, whereas Part forthrightly stated
petitioner never told him he was intoxicated on PCP the
night of the killings.  Based on this evidence, we agree
with the referee that petitioner was not a credible witness
and conclude petitioner has failed to carry his burden.

In re Avena, 12 Cal. 4th at 710-12 (internal quotations omitted).  The court then

rejected Avena’s arguments that (1) he would have told Part he smoked PCP-laced

cigarettes on the night of the crimes when he told Part he drank beer that night;

(2) the fact that he regularly used PCP suggests he used PCP that night; (3) as an

experienced defense attorney, Part would have asked him if he used drugs

(contrary to Part’s testimony, discussed above); (4) it was Avena’s ‘custom and

habit’ to admit drug use during prior arrests; and (5) Part’s missing trial file would

have corroborated Avena’s testimony.

Petitioner does not present any clear and convincing evidence to rebut the

presumption of correctness this Court applies to the state court’s findings of fact. 

The state court’s factual findings are supported by the record.  The record shows

that Petitioner claimed to have a nearly verbatim recollection of his conversation

with Part about PCP but had a very limited recollection about other parts of the

conversation.  (See J. Lodg. § 59 at RT 1693-1703, 1730, 1735, 1772.)  Petitioner

only remembered the alleged parts of the conversation about his taped admissions,

substance use, and request to see a psychiatrist (see id. at 1632-33, 1667, 1669,

1693-94), and could not remember the rest of the twenty-minute conversation.

//
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(See id. at 1667, 1695, 1700.)  The record also shows that Part testified that

Petitioner never told him anything about PCP use at any time.  (See id. at 68-71.) 

Petitioner’s argument that his testimony is corroborated by evidence in the

record likewise fails.  (See Petr.’s Br. at 63-65.)  Of the corroborating evidence and

the body of cumulative evidence Petitioner offers, only the presentence and

probation report adds any evidence of his use of PCP or intoxication from PCP at

the time of the crimes.  Petitioner argues that he:

told his probation officer he used PCP on the night of the
crimes.  The probation report and the Form 510
document cast doubt on the conclusion that Avena did
not tell Part that he used PCP on the night of the offenses. 
These documents also bolster Avena’s credibility when
he testified that he was under the influence of PCP on the
night of the crimes.

(Reply to Resp.’s Final Br. in Opp. at 16-17.)  The presentence report simply

repeated Petitioner’s own claim of PCP use, however.  See Avena, 12 Cal. 4th at

718.  Moreover, as Petitioner acknowledges, the presentence report was prepared

after his conviction.  (See Petr.’s Br. at 13, 64; J. Lodg. § 1 at CT 313.) 

Petitioner’s counsel could not have discovered the report and used it during the

guilt phase of trial because the report did not yet exist.  The report, therefore,

cannot show prejudice from any guilt phase ineffective assistance.  

Considering Petitioner’s evidence cumulatively, the California Supreme

Court was not objectively unreasonable in finding no prejudice from counsel’s

failure to investigate and present a diminished capacity defense.  The court

reasonably gave little weight to Form 510, to the presentence report, and to

Petitioner’s own testimony.  Beyond that evidence, the court was not objectively

unreasonable in finding that Petitioner’s witnesses offered only speculative

opinions that his behavior at the time of the crimes was consistent with PCP

intoxication, and that he likely used PCP at that time because he often used it at

10
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other times.  See In re Avena, 12 Cal. 4th at 718-20; Williams v. Woodford, 384

F.3d 567, 610-11 (9th Cir. 2004) (holding report from expert who “noted the

possibility” that defendant’s capacity was diminished from drug use but who

lacked “sufficient tangible evidence to support that conclusion” did not

substantiate a mental state defense (internal quotation omitted)); Griffin v. Johnson,

350 F.3d 956, 965 (9th Cir. 2003) (holding that psychologist’s conclusion that

petitioner “may not have been able to form the required intent for the crime for

which he was convicted” and it was “quite unlikely” that he formed that intent was

“speculative on its face” (emphasis in original)).  The California Supreme Court’s

rejection of the claim was not, therefore, objectively unreasonable.   

B. Concession of Guilt

Petitioner also alleges trial counsel was ineffective for conceding in his guilt

phase closing argument that the two counts of first degree murder and special

circumstances and the count of first degree robbery were established.  (Pet. at 71.) 

Trial counsel argued against only the four assault charges.  (See id. (discussing J.

Lodg. § 3 at RT 2281-91).)

The California Supreme Court denied Petitioner’s claim on the ground that

he failed to establish prejudice from trial counsel’s argument.  The court reasoned

that “[e]vidence of defendant’s guilt was overwhelming, and the evidence

supporting a claim of a diminished mental state was slim . . . .  We are aware of no

other defense to the murder charges, and defendant does not persuasively

demonstrate that one existed.”  People v. Avena, 13 Cal. 4th at 423.  The Court has

addressed Avena’s claims regarding his allegedly diminished mental state above,

and Avena fails to allege in his Petition any further defense trial counsel should

have argued.  (See Pet. at 71.)  The California Supreme Court’s rejection of the

claim, therefore, is not objectively unreasonable.

//

//
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C. Alleged Miranda Violation

Petitioner further alleges he was prejudiced by counsel’s failure to retain an

expert to transcribe his police interview.  (See Petr.’s Br. at 72-78.)  At trial, the

parties relied upon a transcript prepared by the prosecutor.  (See id. at 7; Respt.’s

Final Br. in Opp. at 54.)  Petitioner argues that there is a reasonable probability

that he could have shown a violation of his right to silence, and could have had his

confession excluded, with a transcript prepared by a defense expert.3  

Petitioner argues that the California Supreme Court’s denial of his claim is

unreasonable because (1) the expert transcript he submitted on habeas review

shows that he invoked his right to silence; and (2) the court could not have

reasonably found that the transcript he submitted did “not add much” when the

court did not have in evidence a copy of the prosecutor’s transcript for comparison.

To show that he invoked his right to silence, Petitioner relies upon the

following alleged statements from his expert transcript: 

Avena:  Excuse me, how come you close the eye?
Det. #2:  ’Cause I got a bad eye.
Det. #1:  We – you know how long we’ve been up?
Avena:  (8-12 syl.), man. Don’t want to talk about it.
Det. #2:  Hmm?
Avena:  Forget about it.
Det. #1:  You know how long we been awake man? 
’Bout thirty six [sic] hours.  You watch me, you’re gonna
see my eyes closing too.
Avena:  Forget about it, {man. I don’t want to talk} (1-2 syl.)
PAUSE – 3 SEC.

3  At trial, Petitioner moved to exclude his statement only on the basis that he was not read his
rights under Miranda v. Arizona, 384 U.S. 436 (1966).  Counsel did not bring the motion pre-trial,
but the issue was litigated before Petitioner’s confession was admitted at trial and played for the
jury.  See In re Avena, 12 Cal. 4th at 729.   

12
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Avena:  {It’s over.}
PAUSE – 8 SEC.
Det. #2:  It’s you [sic] opportunity, Jaime.  Whatever you
want to do.
PAUSE – 4 SEC.
Avena:  {Anyway}, (6-10 syl.)
Det. #2:  Hmm?
Avena:  Don’t want to live in this world (1 syl.) [no
more] (1 syl.).
Det. #1:  Why not?
PAUSE – 8 SEC.
Avena:  [I don’t like it no more].

(Petr.’s Br. at 74-75 (quoting J. Lodg. § 20 at 451 (emphasis added by Petitioner)).)

Petitioner’s expert explains, however, that the words he transcribed in braces

are “utterances that are only marginally intelligible.  Even taking context into

account, there may be several interpretations of these utterances that are equally

likely.”  (J. Lodg. § 20 at 448.)

The California Supreme Court may have reasonably concluded that

Petitioner did not invoke his right to silence “unambiguously.”  Berghuis v.

Thompkins, 130 S. Ct. 2250, 2260 (2010).  The statements, “I don’t want to talk”

and “It’s over” are open to several equally likely interpretations even according to

Petitioner’s own expert.  The court may have reasonably found that the expert’s

transcription of these statements was largely speculative.  The remaining

statements, “Don’t want to talk about it” and “Forget about it,” in context, are

ambiguous and may refer only to the officers’ lack of sleep and/or the officer’s

closing his eye.  See United States v. Rodriguez, 518 F.3d 1072, 1076-77 (9th Cir.

2008) (finding defendant’s statement, “I’m good for tonight,” to be ambiguous

because it could refer to two different meanings).  Given the ambiguity of the

13
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statements as transcribed by Petitioner’s own expert, even without a copy of the

prosecutor’s transcript in evidence, the California Supreme Court’s finding that

the expert transcript did “not add much” to support Petitioner’s allegations was not

objectively unreasonable.

In his Petition, Avena adds that trial counsel was ineffective for failing to

bring a motion pursuant to Pitchess v. Superior Court, 11 Cal. 3d 531 (1974), to

discover complaints of excessive force against the officers who questioned him. 

(Pet. at 65, 67-68.)  Petitioner asserts that the evidence would have supported an

argument that his confession was coerced.  (Id. at 67.)  The California Supreme

Court found no showing of any evidence counsel would have discovered had he

made a Pitchess motion, however, In re Avena, 12 Cal. 4th at 730, and Petitioner

presents none here. 

Finally, Petitioner alleges that he was incompetent to waive his Miranda

rights.  (Pet. at 105-06.)  He alleges that “[a]t the time of his alleged confession,

[he] was incompetent to waive his right against self-incrimination, due to his

neurological mental deficiencies and his use of PCP and alcohol on the night of his

interrogation.”  (Id. at 106.)  Petitioner’s assertion lacks support in clearly

established federal law.  “While it is true that a waiver of one’s Miranda rights

must be done intelligently, knowingly, and voluntarily, the Supreme Court has

never said that impairments from drugs, alcohol, or other similar substances can

negatively impact that waiver.”  Matylinsky v. Budge, 577 F.3d 1083, 1095 (9th

Cir. 2009) (internal citation omitted).  “The voluntariness of a waiver of [the Fifth

Amendment] privilege has always depended on the absence of police overreaching,

not on ‘free choice’ in any broader sense of the word.”  Colorado v. Connelly, 479

U.S. 157, 170 (1986) (holding petitioner’s “perception of coercion flowing from

the ‘voice of God’” to confess, and thereby waive his Miranda rights, “is a matter

to which the United States Constitution does not speak”).

// 
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In addition, Petitioner presents insufficient evidence to show any

incompetence to waive his Miranda rights.  Petitioner relies upon his alleged

“neurological mental deficiencies” and his “use of PCP and alcohol” on the night of

his interrogation.  (Pet. at 106.)  The California Supreme Court may have reasonably

held that Petitioner’s alleged mental deficiencies, discussed above (see supra p. 5),

were not serious enough to show any incompetence to waive his Miranda rights. 

The court may have also reasonably concluded that Petitioner’s evidence of PCP

and alcohol use failed to establish his intoxication and impairment on the night of

his interrogation.  (See supra p. 7); see also In re Avena, 12 Cal. 4th at 712, 723-24. 

The court, therefore, was not objectively unreasonable in concluding that Petitioner

was competent to waive his Miranda rights.

D. Application of Fretwell

Petitioner argues next that the California Supreme Court “held Avena to a

higher standard than required under a proper Strickland analysis” when it 

considered Lockhart v. Fretwell, 506 U.S. 364 (1993).  (Petr.’s Br. at 81.)  He

contends that: 

[a]lthough the state court noted in a footnote that it was
unclear whether Lockhart [v. Fretwell] altered or
superceded the prejudice prong of the traditional
Strickland test, the court still applied its test in this case. 
The confusion lies in whether the state supreme court
added the Lockhart [v. Fretwell] element as a third
component to Strickland or whether it applied it
alternatively.   

(Id. at 79 (internal citation omitted).)  

The California Supreme Court’s decision makes clear that it applied Fretwell

in the alternative, however.  The court explained that it “need not resolve” whether

Fretwell altered or superceded Strickland or was “merely a gloss on that test made

necessary by the unusual facts of Fretwell” because Petitioner “fails to satisfy

either formulation of the test.”  In re Avena, 12 Cal. 4th at 722 n.5.  The court held
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that Petitioner was not prejudiced “under either of the tests laid down in Strickland

and Fretwell.”  Id. at 726 (emphasis added).  The court explicitly held, separate

from its conclusion under Fretwell, that “there is no reasonable probability that,

but for counsel’s unprofessional error . . . , petitioner would have enjoyed a more

favorable outcome of the trial (Strickland v. Washington, supra, 466 U.S. at p.

694 . . .).”  Id. (citation as in original).

The California Supreme Court’s denial of Petitioner’s guilt phase ineffective

assistance of counsel claim was not, therefore, objectively unreasonable.

III. Alleged Brady Violation

Petitioner alleges that the prosecution violated Brady v. Maryland, 373 U.S.

83 (1963) by failing to disclose a statement from co-defendant Victor Padua that

Petitioner was high on PCP during the crimes.  (Pet. at 94-96.)  Petitioner asserts

that according to a declaration by Padua in 1998, Padua told a police officer this

information during his interview, but the written report prepared by the officer

omitted it.  (Id. at 95 (citing J. Lodg. § 88 at 7854-56).)

Padua also states in his declaration, however:

In 1980 when Carlos and I were arrested, I only spoke
Spanish.  I could not speak, read or write in English.  The
police officer who interrogated me only spoke English. 
We could not understand each other.  There was never a
Spanish speaking police officer who interviewed me.  I
tried to explain to the officer that Carlos was high on
PCP during the events we were arrested for . . . [but] he
did not include that fact in the written statement.

(J. Lodg. § 88 at 7854-55.)  Petitioner’s claim thus concerns an alleged failure to

preserve Padua’s statement to police that Petitioner was high on PCP.  

To establish a due process violation from the failure to preserve and disclose

evidence, the evidence must “be of such a nature that the defendant would be

unable to obtain comparable evidence by other reasonably available means.” 

California v. Trombetta, 467 U.S. 479, 488-89 (1984).  Here, the alleged evidence
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was accessible to Petitioner by other reasonably available means.  Petitioner would

have known that Padua could speak to his PCP intoxication on the night of the

crimes, and defense counsel could have interviewed Padua for the information. 

Petitioner’s claim that his constitutional rights were violated by the officer’s failure

to preserve and disclose the evidence therefore fails.

Petitioner makes the corresponding argument that counsel was ineffective

for failing to interview Padua.  (See Pet. at 22-24.)  The California Supreme

Court’s conclusion that Petitioner failed to show a reasonable probability of a

different outcome had defense counsel done so before trial is not objectively

unreasonable.  Discussing Petitioner’s diminished capacity claim in habeas

proceedings, the California Supreme Court considered testimony Padua had given

at the state evidentiary hearing held in 1990:

Victor Padua . . . testified that he had often smoked
PCP-laced cigarettes with petitioner.  In addition, Padua
testified that when he picked up petitioner that night, he
‘seemed to be’ under the influence of PCP, although
Padua admitted he could not recall whether he smoked
any PCP with petitioner that night.  We note that Padua,
more than 10 years after the crimes, may also have a
motive to testify so as to assist his friend [to] avoid the
death penalty.  We thus must consider this fact when
evaluating his testimony.

In re Avena, 12 Cal. 4th at 718.

The record supports the California Supreme Court’s findings.  Padua

testified at the hearing that Petitioner was acting like he used to act when he was on

PCP, because he was “acting kind of wild.  He was tense.”  (J. Lodg. § 59 at RT

88.)  He explained that Petitioner appeared tense from “[t]he look on his face and

the way he talks” (id. at 96), although he acknowledged that he did not really look

at Petitioner’s face at that time.  (Id. at 97.)  He testified that he “didn’t know if

[Petitioner] smoked some before we went to pick him up,” and he did not recall
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smoking PCP with Petitioner that night.  (Id. at 89.)  He stated that he did not see

Petitioner smoke PCP that night.  (Id. at 97, 99.) 

In light of Padua’s speculative testimony at the state evidentiary hearing, the

California Supreme Court reasonably concluded that Petitioner failed to show a

reasonable probability of a different outcome had defense counsel interviewed

Padua before trial.

IV. Jury Instruction on Assault with Intent to Commit Murder

Petitioner alleges that the instruction on implied malice given to the jury on

the murder charges misled the jury when considering the assault with intent to

murder charges.  (Pet. at 82-83.)  The jury was instructed that murder required

“malice,” which could be implied or express.  (J. Lodg. § 3 at RT 2316.)  The court

instructed that malice is implied “when the killing is a direct causal result of the

perpetration or attempt to perpetrate a felony inherently dangerous to human life,

such as robbery.”  (Id.)  It instructed that malice is express “when there is

manifested an intent unlawfully to kill a human being.”  (Id.)  On the assault with

intent to murder charges, the court instructed the jury that “specific intent to

murder” the victim was required.  (Id. at 2322.)  Because the jury was instructed

that murder could be established with implied malice, Petitioner argues, the jury

may have incorrectly believed that implied malice was sufficient to establish

assault with intent to murder.

The California Supreme Court found the instructions “potentially confusing,

because the applicable mental state . . . is the specific intent to kill, not to murder.”

People v. Avena, 13 Cal. 4th at 417 (emphasis in original).  The court nevertheless

upheld the conviction for two reasons.  First, the court held that there was no

reasonable likelihood that the jury misunderstood the instructions.  The court held

that “[a]lthough such an interpretation could be teased out of the instructions given,

it was not obvious.”  Id.  The court also noted that the attorneys’ closing arguments

correctly discussed the intent to kill.  The prosecutor emphasized the need to find
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intent to kill, stating, “The clear intent was to kill those people and not just to shoot

at them or scare them.”  Id. (internal quotation omitted, emphasis in original). 

Defense counsel argued that Petitioner “could have shot right through the window

and killed” Ana Hernandez, but did not.  Id. (internal quotation omitted, emphasis

in original).  Defense counsel also argued that Petitioner made only a “scattered

shot” toward Daniel Solis and had “no intention to kill.”  Id. (internal quotation

omitted, emphasis in original).  The court held that the jury was not reasonably

likely to have misunderstood the required intent based on what they were told.

Second, the court held that the jury’s findings of lesser included offenses as

to Daniel Solis and Ana Hernandez, in contrast to Officers McCann and Derenia,

show that the jury understood the intent requirement correctly.  Daniel Solis stood

on the side of the street where Petitioner approached the occupants of a car and

shot them.  Id. at 409.  Seeing Petitioner do so, Solis and others threw a bottle at

him, and Petitioner “began shooting at them . . . then left” in the car.  Id.  Ana

Hernandez was the driver of a second car Petitioner later attempted to steal.  Id. 

Petitioner shot into her car door and shot again as she was accelerating through a

stop light to escape.  Id.  He struck the rear of the vehicle.  Id.  At that time,

Officers McCann and Derenia were driving nearby and saw Petitioner standing

with a rifle.  Id.  Petitioner “opened fire” on the officers, shooting out the car

windows.  Id.

The jury convicted Petitioner of assault with intent to murder as to the two

officers and of assault with a deadly weapon as to Solis and Hernandez.  The

circumstances of the crimes support the conclusion that Petitioner may have

intended only to chase away Solis and to force Hernandez out of her car to steal it,

and not to murder Solis or Hernandez.  As the California Supreme Court noted, by

contrast, “there was no evidence [Petitioner] shot at the officers with any intent

other than to kill them and thus avoid capture.”  Id. at 418.  The state court’s

conclusion that the jury correctly distinguished the intent requirement of assault

19
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with intent to murder from assault with a deadly weapon was not objectively

unreasonable.  See United States v. Stolarz, 550 F.2d 488, 492 (9th Cir. 1977)

(holding that the nature of the attack supported jury’s finding of an intent to harm

the victim short of murder, and conviction of lesser included offense of assault

with a dangerous weapon with intent to do bodily harm, on charge of assault with

intent to commit murder); see also United States v. Hinton, 31 F.3d 817, 821-22

(9th Cir. 1994) (holding that instruction on “intent to act in wanton disregard of the

consequences to human life” for assault with intent to commit murder charge was

not prejudicial error, because the jury’s question to the judge about specific intent

showed that it “evidently did not misapprehend the specific intent requirement”).

V. Ineffective Assistance of Counsel at the Penalty Phase of Trial

Petitioner next alleges ineffective assistance at the penalty phase of trial. 

Petitioner faults counsel for failing to investigate and present (1) mitigating

evidence of his good character and life history, his PCP use, and his mental health

issues and (2) evidence countering the prosecution’s aggravating evidence about

the killing of inmate Ruben Alfaro. 

Although Petitioner separates the two categories of evidence in his

argument, the Court considers them together to determine whether the California

Supreme Court was objectively unreasonable in finding no prejudice.  The Court

must “‘reweigh the evidence in aggravation against the totality of available

mitigating evidence.’”  Cunningham v. Wong, 704 F.3d 1143, 1161 (9th Cir. 2013)

(quoting Wiggins v. Smith, 539 U.S. 510, 534 (2003)).  

A. Mitigating Evidence of Good Character and Life History, PCP

Use, and Mental Health Issues

Petitioner presented three declarations, along with testimony from a social

historian and at least four character witnesses, to the state court as evidence of his

good character.  The state court said in its decision, however, that “[i]n support of

his claim that [counsel] failed to present . . . good character evidence, petitioner

20
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presents three declarations.”  In re Avena, 12 Cal. 4th at 732.  The court did not

mention the evidentiary hearing testimony from the social historian or from

witnesses Maria Rodriguez, Margarita Santillan, Myrna Gonzalez, and Victor

Padua.  (See Petr.’s Br. at 106-07.)  Because the court only said that Petitioner

“presents three declarations,” In re Avena, 12 Cal. 4th at 732, Petitioner argues that

it “ignore[d] a good deal of evidence in its own record.”  (Petr.’s Br. at 106.)  

Petitioner further alleges that the state court was unreasonable in its

characterization of the character evidence he presented.  He challenges the state

court’s holding that he failed to present sufficient evidence that “‘would have

engendered sympathy in a jury.’”  (Id. at 107-08 (quoting In re Avena, 12 Cal. 4th

at 737).)  

As to Petitioner’s first argument, the state court need not list every piece of

relevant evidence.  Cf. Johnson v. Williams, 133 S. Ct. 1088, 1094-96 (2013) (“[I]t

is not the uniform practice of busy state courts to discuss separately every single

claim to which a defendant makes even a passing reference. . . .  [T]here are

instances in which a state court may simply regard a claim as too insubstantial to

merit discussion”); Lee v. Commissioner, 726 F.3d 1172, 1210-12 (11th Cir. 2013)

(rejecting petitioner’s “claim that a state court’s written opinion involves an

unreasonable application of federal law . . . unless that opinion on its face ‘shows

its work’ by explicitly mentioning all relevant circumstances” (internal quotation

omitted)).  The state court may have reasonably determined that Petitioner’s

evidence beyond the three declarations did not show prejudice.  

Specifically, the testimony from Rodriguez, Santillan, Gonzalez, and Padua

that Petitioner discusses concerns his alleged good character when not on PCP. 

(See Petr.’s Br. at 107; see also J. Lodg. § 59 at RT 78-89 (Padua); 402-05, 427-31,

445 (Rodriguez); 508-10, 517, 520, 527-38 (Santillan); 660-64, 670, 679-80, 684

(Gonzalez).)  Petitioner faults counsel for not presenting evidence that although he

was “extremely altered on the night in question by both the long- and short-term
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ingestion of a brain-destroying drug,” he was “generally hard-working and

‘sweet.’”  (Petr.’s Br. at 102.)  He relies upon expert testimony that PCP persists in

the body for weeks after it is ingested, interferes with the ability to make rational

decisions, and causes a tendency to behave impulsively and violently.  (See id.; see

also J. Lodg. § 59 at RT 1364-65, 1369-71, 1384-85, 1394-97.)  The California

Supreme Court may have reasonably determined that presenting additional

evidence about Petitioner’s PCP use to the jury would have reflected poorly on

him, however.  See Mayfield v. Woodford, 270 F.3d 915, 942 (9th Cir. 2001) (“We

note that juries are unlikely to favor defenses based on abuse of dangerous drugs in

evaluating a defendant’s culpability for violent behavior[, including] . . . reducing

the sentence from death to life without parole”). 

Similarly, the testimony from the social historian that Petitioner discusses

describes his childhood poverty; his father’s abusiveness, alcohol use, and absence;

his difficulty adjusting in school; and the “pressures that drove him to drugs and

gangs.”  (Petr.’s Br. at 108; see also J. Lodg. § 59 at RT 177-86, 204-05.)  In light

of the United States Supreme Court’s reasoning in Pinholster, the state court’s

decision that the evidence did not show a reasonable probability of a different

result is not objectively unreasonable.  See Pinholster, 131 S. Ct. at 1410 (2011)

(“To the extent the state habeas record includes new factual allegations or

evidence, much of it is of questionable mitigating value. . . .  The new evidence

relating to Pinholster’s family – their more serious substance abuse, mental illness,

and criminal problems – is also by no means clearly mitigating, as the jury might

have concluded that Pinholster was simply beyond rehabilitation” (internal citation

omitted)).

Finally, Petitioner alleges prejudice from counsel’s failure to present evidence

of his mental health issues.  (Petr.’s Br. at 103.)  Petitioner alleges that he suffers:

‘deficits involving verbal functions, the right side of the
body, and delayed verbal memory, [that] indicate the

22
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presence of brain damage. . . .  For individuals like
Carlos who show significant deficits in attending to
competing demands of the environment, any type of
change is traumatic and difficult to adjust to.  His
compromised brain prevented him from coping
adequately with multiple demands.’

(Id. (quoting J. Lodg. § 88 at 7866, 7872).)  The California Supreme Court was not

objectively unreasonable in determining that evidence that Petitioner had verbal

deficits, impairment in the right side of his body, difficulty attending to competing

demands, and challenges in adjusting to change did not yield a reasonable

probability of a different result in light of the aggravating evidence against him. 

Cf. In re Avena, 12 Cal. 4th at 737-38.

B. Evidence to Counter Aggravating Evidence

Petitioner alleges counsel could have presented evidence about the Alfaro

killing that Avena acted in self-defense because Alfaro attacked first.  (Petr.’s Br.

at 114-15.)  Petitioner alleges that three or four inmates who witnessed the

beginning of the incident could have testified about those facts.  (Id. at 114-15, 115

n.42.)  

The California Supreme Court held that it was “a dubious proposition” that

Avena would have been able to convince the jury that he killed Alfaro in

self-defense.  In re Avena, 12 Cal. 4th at 737.  The court explained that after the

stabbing, Petitioner was found to be:

wearing a towel wrapped around his midsection, a known
protective tactic used by jail inmates who anticipate
participating in a knife fight. . . .  Moreover, petitioner
would have been left trying to explain to the jury, if
Alfaro was indeed the aggressor, why petitioner was seen
by jail deputies stabbing Alfaro’s prone body several
times in the chest, desisting this deadly attack only after
deputies yelled for him to stop.  We also note that Alfaro
sustained numerous stab wounds, while neither petitioner
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nor Gonzalez [another inmate who stabbed Alfaro during
the incident] was wounded . . . .

Id. at 734.  The court held:

[E]ven assuming petitioner [was] . . . wholly innocent of
any crime with regard to that incident . . . , we
nevertheless conclude, for two reasons, that it is not
reasonably probable the jury would have come to a
different result.  First, we note that petitioner’s crimes are
quite aggravated.  He killed two unarmed victims
(Manuel Solis, Miguel Vasquez), one at point-blank
range, in order to steal their car.  He came close to killing
several more victims (Daniel Solis, Ana Hernandez),
including two police officers (Officers McCann and
Derenia).

Second, there was other aggravating evidence indicating
petitioner’s violent nature.  In January 1978, Carlos De
Santiago was standing on Los Angeles street corner with
some members of the ‘Harpys’ street gang.  As a car
drove by, a man with a shotgun jumped from the car and
opened fire.  De Santiago was hit in the neck, but could
not identify the assailant.  Defendant later admitted he
fired the shots in retaliation, claiming some Harpys had
shot into his parents’ house and had broken his car
windshield.  Defendant was then 17 years old.

Then, on November 5, 1981, petitioner assaulted Deputy
De Leon as the deputy was attempting to ‘uncuff’ another
prisoner.  De Leon testified there was no apparent reason
for petitioner’s attack when petitioner suddenly became
violent, attempting to strike De Leon in the face.  De
Leon needed the assistance of another deputy to subdue
petitioner, who attempted to bite De Leon in the groin
area during the fight.

Id. at 737.

In support of his self-defense argument in the killing of Alfaro, Petitioner

states in his merits brief that the “protective armor” of the towel “would logically

24
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only be necessary under threat of attack.”  (Petr.’s Br. at 112.)  Petitioner presents

no evidence, however, that he wore the towel at any other times before his

encounter with Alfaro.  The Court also finds reasonable the California Supreme

Court’s position that the fact that Petitioner continued to stab Alfaro after he was

lying on the floor runs counter to Petitioner’s self-defense argument.  In addition,

regarding the other aggravating evidence presented and Petitioner’s allegedly

mitigating PCP use in general, Petitioner makes no allegation that he was

intoxicated from PCP during the De Santiago or De Leon events.

The Court has reweighed the entirety of the available mitigating evidence

against the evidence in aggravation to determine whether the California Supreme

Court’s decision was objectively unreasonable.  The state court’s conclusion that

Petitioner did not show a reasonable probability of a different penalty phase

outcome from the available evidence is not objectively unreasonable. 

VI. Alleged Cronic Violation

Petitioner contends that counsel’s failure to prepare at both phases of trial

and his unauthorized concession of Petitioner’s guilt of the capital murders was a

constructive denial of counsel under United States v. Cronic, 466 U.S. 648 (1984). 

(Petr.’s Br. at 121-32.)  At the guilt phase, Petitioner emphasizes counsel’s failure

to consult experts, file pretrial motions, assert Petitioner’s right to appear in

civilian clothing, present witnesses or offer evidence, or contest the murder and

robbery charges in argument.  (Id. at 121.)  At the penalty phase, Petitioner alleges

that counsel failed to prepare or present any mitigation evidence.  (Id. at 122.) 

Although he acknowledges that counsel presented two deputy sheriffs to testify

about the killing of Alfaro, he argues that the sheriffs did not offer any testimony

that was relevant to Petitioner’s alleged self-defense.  (Id.)  Similarly, although

Petitioner acknowledges that counsel argued that his crimes were not appropriate

for the death penalty because they did not rise to the level of serial killings or mass

murder, he contends that the prosecutor was able to undermine counsel’s argument. 
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(Id. at 123.)  The prosecutor argued that as a matter of law, the death penalty was

not limited to mass murders.  (See id.)

Petitioner alleges that the California Supreme Court’s denial of his Cronic

claim was unreasonable because the court limited Cronic to situations in which

“‘outside influences’” prevented counsel from assisting his client.  (Id. at 124

(quoting In re Avena, 12 Cal. 4th at 728).)  Petitioner’s argument ignores the

portion of the state court’s decision that immediately preceded its holding that no

outside influences prevented counsel from assisting Petitioner.  The court

discussed the “‘circumstances that are so likely to prejudice the accused’” that

prejudice must be presumed, including where “‘counsel entirely fails to subject the

prosecution’s case to meaningful adversarial testing . . . .’”  In re Avena, 12 Cal.

4th at 727 (quoting Cronic, 466 U.S. at 658-59).  The court held that although

counsel’s “trial representation was minimal at best,” his shortcomings did not rise

to the “‘magnitude’” of the examples set forth in Cronic.  Id. (quoting Cronic, 466

U.S. at 659 n.26); cf. People v. Avena, 13 Cal. 4th at 446 (finding no “breakdown

in the adversarial process” because it was “clear counsel had a plan” from his

comparison of Petitioner’s case to those of “the most heinous of this state’s

killers”).

 To show a denial of the right to counsel under Cronic, “the attorney’s

failure must be complete.”  Bell v. Cone, 535 U.S. 685, 697 (2002).  Where counsel

fails to oppose the prosecution only at specific points, prejudice is not presumed

under Cronic.  See id.  The Supreme Court held in Florida v. Nixon, 543 U.S. 175,

187-92 (2004) that even though counsel conceded the defendant’s guilt of capital

charges, the defendant was not constructively denied counsel under Cronic.  The

Court explained that the defendant still “retained the rights accorded a defendant in

a criminal trial.  The State was obliged to present during the guilt phase competent,

admissible evidence establishing the essential elements of the crimes . . . .  Further,

the defense reserved the right to cross-examine witnesses . . . and could endeavor,

26
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as [counsel] did, to exclude prejudicial evidence.”  Id. at 188 (internal citation

omitted).

The state court reasonably determined that counsel did not entirely fail to

test the prosecutor’s case.  Counsel moved to exclude Petitioner’s confession

before it was admitted at trial, cross-examined witnesses, requested jury

instructions on lesser included offenses, argued that Petitioner lacked any intent to

kill Hernandez or Solis on the assault with intent to murder charges, and argued

that Petitioner’s crimes were not appropriate for the death penalty.  See In re

Avena, 12 Cal. 4th at 729; People v. Avena, 13 Cal. 4th at 415, 417, 423, 424 n.5,

446.  The state court’s determination that Petitioner failed to prove a constructive

denial of counsel under Cronic was not, therefore, objectively unreasonable.

VII. Constitutionality of California Death Penalty Statute

Petitioner challenges the constitutionality of California’s death penalty

statutory scheme and of the instructions given to the jury at the penalty phase of

trial.  (See Pet. at 75-91, 109-10.)  The Ninth Circuit has rejected the arguments

Petitioner advances, holding:

(1) the statute performs the constitutionally mandated narrowing function. 

Bradway v. Cate, 588 F.3d 990, 992 (9th Cir. 2009); 

(2) the “circumstances of the crime” aggravating circumstance is not

unconstitutionally vague.  Allen v. Woodford, 395 F.3d 979, 1012 (9th Cir. 2004);

see also Tuilaepa v. California, 512 U.S. 967, 976 (1994); 

(3) the absence of written findings does not impede meaningful appellate

review of the sentence.  Williams v. Calderon, 52 F.3d 1465, 1480-81 (9th Cir.

1995); 

(4) the jury need not be instructed on the elements of other crimes entered

into evidence at the penalty phase or find that they are proved beyond a reasonable

doubt, Williams v. Vasquez, 817 F. Supp. 1443, 1470-71 (E.D. Cal. 1993), aff’d

sub nom. Williams v. Calderon, 52 F.3d at 1480-81, and the introduction of
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evidence of unadjudicated crimes is not unconstitutional.  Belmontes v. Ayers, 529

F.3d 834, 876 (9th Cir. 2008), reversed on other grounds by Wong v. Belmontes,

558 U.S. 15 (2009) (reversing finding of ineffective assistance of counsel and

denying habeas relief); see also McDowell v. Calderon, 107 F.3d 1351, 1366 (9th

Cir. 1997) (holding that introduction at penalty phase of California trial of

evidence of unadjudicated rape occurring out-of-state was not unconstitutional),

opinion on reh’g, 130 F.3d 833, 835 (9th Cir. 1997) (“leaving in tact” that portion

of the decision), overruled on other grounds as stated in Coleman v. Calderon, 210

F.3d 1047, 1049 n.1 (9th Cir. 2000) (stating that McDowell was overruled to the

extent it held that an instructional error preventing the jury from considering

mitigating evidence cannot be harmless); 

(5) the jury need not find that all aggravating factors are proved beyond a

reasonable doubt, that they outweigh mitigating factors beyond a reasonable doubt,

or that death is the appropriate penalty beyond a reasonable doubt.  See United

States v. Mitchell, 502 F.3d 931, 993 (9th Cir. 2007) (so holding as to Federal

Death Penalty Act); see also Belmontes, 529 F.3d at 876; and(6) the prosecution’s

discretion to seek the death penalty does not constitute arbitrary and wanton

discretion.  Campbell v. Kincheloe, 829 F.3d 1453, 1465 (9th Cir. 1987).

VIII. Vienna Convention Claim

Petitioner further alleges that his lack of consular access and his conviction

violate the Vienna Convention on Consular Relations.  (Petr.’s Br. at 132-33.) 

Petitioner concedes that “the Supreme Court’s decision[s] in Garcia, Madellín I,

and Madellín II appear to suggest that Avena is not entitled to relief on this claim

until Congress enacts legislation implementing the rights contained in the VCCR.” 

(Id. at 133 (discussing Garcia v. Texas, 131 S. Ct. 2866 (2011); Madellín v. Texas,

552 U.S. 491 (2008) (“Madellín I”); and Madellín v. Texas, 554 U.S. 759 (2008)

//
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(“Madellín II”)).)  Petitioner explains that he included the claim to preserve it for

appellate review.  (Id.)

In light of the decisions in Madellín I, Madellín II, and Garcia, the

California Supreme Court’s denial of Petitioner’s Vienna Convention claim was

not unreasonable.  See Madellín I, 552 U.S. at 498-99 (holding that a decision of

the International Court of Justice that the Vienna Convention was violated, and a

memorandum from the President that state courts would “give effect to the

decision,” were not binding on the state court in habeas proceedings); Madellín II,

554 U.S. at 761 (refusing a stay of execution based upon the “remote” possibility

that state or federal legislation would be passed to enforce the Vienna Convention

in state court); Garcia, 131 S. Ct. at 2868 (holding same).

ORDER

Petitioner’s claim that California’s lethal injection process is

unconstitutional (Pet. at 108-09 (Claim 14)) is dismissed without prejudice.  See

Payton v. Cullen, 658 F.3d 890, 893 (9th Cir. 2011) (holding that challenge to

lethal injection protocol is “unripe” until a “new protocol [is] in place,” and should

be dismissed).   The remainder of the Petition for Writ of Habeas Corpus is denied

with prejudice.  The Court issues a certificate of appealability under 28 U.S.C.

§ 2253(c)(2) as to Petitioner’s penalty phase ineffective assistance of counsel

claim.

IT IS SO ORDERED.

Dated: March 19, 2014.

                                                           

             GEORGE H. KING
 Chief United States District Judge
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Super. Ct. No. A362244 

Carlos Jaime Avena was convicted in 1980 in Los Angeles County Superior 

Court of the first degree murders of Manuel Solis and Miguel Vasquez. (Pen. Code, 

§ 187; all further statutory references are to this code unless otherwise indicated.) 

Multiple-murder and robbery-murder special-circumstance allegations were also 

sustained. (§ 190.2, subd. (a)(3) & (17).) In addition, petitioner was convicted of 

robbery, attempted robbery, two counts of assault with a deadly weapon, and two . 
counts of assault with intent to commit murder. (§ § 211, 664/211, 245, subd. (a), 

former 217.) The jury set the penalty at death under the 1978 death penalty law. 

(§ 190.1 et seq.) This appeal is automatic. (§ 1239, subd. (b).) 

While the appeal in this matter was pending, defendant filed a petition for a 

writ of habeas corpus. We thereafter issued an order to show cause and appointed 

a referee to take evidence on the question of possible ineffective assistance of trial 

counsel with regard to defendant' s alleged use of phencyclidine (PCP) on the night 

SEE CONCURRING AND DISSENTING OPINIONS 
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petitioner apparently demanded the driver give him his money and the keys to the 

Carnaro. Petitioner then shot into the car wounding the occupants. Petitioner also 

apparently grabbed one of the victims, pulled him out of the car, and shot him four 

times in the chest. The other victim ex.ited the passenger side of the Carnaro 

whereupon Arturo struck him in the head with the piece of wood. When one of 

the victims made a vain attempt to flee, petitioner told Arturo to move out of his 

line of sight, and then he shot the victim twice. Some people on the street, 

including Daniel Solis, the brother of one of the victims, witnessed the crime and 

engaged in some sort of confrontation that included throwing a bottle. The 

witnesses fled when petitioner began shooting at them. Petitioner and the Paduas 

then left in the pink Camaro. 

"Once in the car, petitioner said he was out of anununition and needed to 

go home and reload. After reloading, the trio drove the Camara to a church 

parking lot, where they set the car on fire, apparently to eliminate their 

fingerprints. They then walked to 22nd Street and Nonnandie, near the Santa 

Monica Freeway. The Paduas went to buy more beer and then returned to 

petitioner. By this time, it was approximately 11 p.m., and the trio was once again 

on foot. 

"Victor Padua, apparently having had enough excitement for one night, hid 

in some bushes near a freeway exit. When victim Ana Hernandez stopped her 

yellow Chevette at a stop light, petitioner and Arturo walked up to either side of 

the car and attempted to open her door. Petitioner shot into the car door; Arturo 

may have slanuned a beer bottle on the windshield. Hernandez accelerated 

through the red light to escape; petitioner shot at the escaping Chevene, striking 

the rear of the vehicle. 

"Officers Mccann and Derenia were coincidentally driving by the off-ramp 

in an unmarked police car at this time and observed the yellow Chevette drive 

3 
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characteristics that made it impossible to detennine with certainty that it came 

from the same weapon.) 

"Petitioner's trial counsel, Marvin Pan, waived ltis opening statement and 

rested without presenting any defense at the guilt phase of the trial." (Avena I, 

supra, 12 Cal.4th at pp. 704-706.) 

B. Penalty Phase 

The prosecution's case in aggravation consisted of e,·idence of three violent 

incidents . 

1. The January 19i8 Shooting 

In January 1978, victim Carlos De Santiago was standing on a Los Angeles 

street comer with some members of the "Harpys" street gang. A s a car drove by, 

a man with a shotgun jumped from the car and opened fire. De Santiago was hit 

in the neck, but could not identify the assailant Defendant was later arrested for 

the shooting~ he admitted he fued the shots in retaliation, claiming some Harpys 

had shot into his parents ' house and had broken his car windshield. Defendant 

was then 17 years old. 

2. The September 1981 Jailhouse Murder 

In September 1981, while defendant was in pretrial detention for the 

offenses for which he was eventually convicted and sentenced to death, deputies 

noticed a conunotion while prisoners were returning from lunch. Deputy Oki, 

who was in a caged security area, observed defendant stabbing another inmate, 

Ruben Alfaro, with a jail-made knife called a shank. Alfaro was lying with his 

back on the floor and defendant stabbed him three or four times in the chest. 

Another inmate, Jesus Gonzalez, was also stabbing Alfaro. Oki was only four or 

five feet from the altercation. 

Deputy Minnis was Oki 's partner and he also observed the attack. He 

specificaily noticed the blood-covered shank in defendant's hand. Wllen Minnis 

5 
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DISCUSSION 

A. Guilt Phase Issues 

1. Denial of a Representative Jury 

Defendant first contends that excusa] of 11 jurors who stated they could not 

vote for the death penalty under any circumstances violated his rights to both a 

representative and an unbiased jury, as guaranteed by the state and federal 

Constitutions. The claims lack merit. We have held that excusing such jurors 

does not violate a defendant's right to a representative jury (People v. Thompson 

(1990) 50 Cal.3d 134, 157; People v. Hamilton (1989) 48 Cal.3d 1142, 1165), and 

the United States Supreme Court has also so held (Lockharl v. McCree (1986) 476 

U.S. 162). We have also held that excusingjurors unable or unwilling to vote for 

the death penalty under any circumstances does not compromise the constitutional 

right to an unbiased jury. (People v. Jennings (1988) 46 Cal.3d 963, 975; Hovey 

v. Superior Court (1980) 28 Cal.3d I .) Because we have adopted the high coun·s 

formulation for excusing jurors in capital cases as set forth Wainwright v. Wi,r 

()985) 469 U.S. 412 (see, e.g., People v. Hamilton, supra, at p. 1165), we app]y 

the same analysis to these two issues (unrepresentative jury, biased jury) under 

both the state and federal Constitutions. 

Defendant's initial opening brief was filed before the decision in Lockhart 

v .McCree: supra, 476 U.S. 162, was filed. Because his supplemental briefs do 

not provide any further argument why the authority cited above is wrong, we will 

adhere to those cases and reject his first argument. 

2. Limitation on Voir Dire 

The record reveals the trial court asked each prospective juror in camera his 

or her ,riews on the death penalty, apparently attempting to comply with the 

directives of Witherspoon v.11/inois (1968) 391 U.S. 510, the hlgh court precedent 

7 
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Indeed, aside from the situation involving racial discrimination, the Rosales-Lopez 

opinion concerns the high court's supervisory p9wers over the lower federal 

coUI1s, not constitutional imperatives. (Id. at pp. 190-192.) We thus reject the 

suggestion that Rosales-Lopez excuses defendant's failure to make a timely 

objection to the trial coUI1' s voir dire procedure. 

Even assuming for argument that the issue was preserved for appellate 

review, however, the record does not support defendant's claim of error. The 

record reveals that if a juror gave equivocal answers, the trial court permitted both 

defense counsel and the prosecutor to ask follow-up questions . This was thus not 

a case in which the trial court reserved voir dire for itself. (Cf. Bittaker, supra, 48 

Cal.3d at p. 1083 .) Moreover, defendant identifies no prejudice flowing from the 

procedure; that is, he fails to establish that a juror who eventually served was 

biased. (Bittaker, supra, at pp. 1086-1087 [rejecting a per se reversal test].) We 

thus reject the claim. 

3. Instruction on Diminished Capacity 

Defendant contends there was substantia] evidence he was intoxicated and 

the court therefore erred in refusing to give his requested diminished capacity 

instruction. We agree with the trial court the evidence in the record was 

insufficient to support such an instruction. 

"AJ~ough the defense of diminished capacity is now abolished (People v . 

Saille (1991) 54 Cal.3d 1103; Pen. Code,§§ 25, 28; see generally, l Witkin & 

Epstein, Cal. Criminal Law (2d ed. 1988) Defenses, §§ 208-211, pp. 238-243), it 

was extant when petitioner committed his crimes. 'Diminished capacity [was] a 

defense to all specific intent crimes.' (People v. Cruz ( 1980) 26 Cal.3d 233, 242.) 

It provided that 'A person who intentionally kills may be incapable of harboring 

malice aforethought because of a mental disease, defect, or intoxication, and in 

such a case his killing, unless justified or excused, is voluntary manslaughter.' 

9 
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The only other evidence relating to defendant's alleged intoxication was 

elicited on cross-examination of Officer Kellenberger, to whom defendant talked 

at the police station following the murders. When Kellenberger asked defendant 

where he and the Paduas were going when they left his house, defendant replied, 

"I don't know, man. We were so drunk." Victor Padua had maintained, however, 

that he (Victor) did not feel the effect of the aJcohol. 

This evidence is too weak and insubstantial to justify a diminished capacity 

instruction. First, we have affinned refusals to give a diminished capacity 

instruction when the evidence of intoxication was substantially stronger. For 

example, in People v. Rodriguez (1986) 42 Cal.3d 730, the evidence showed the 

defendant had shared a pint bottle of brandy with someone in the early evening, 

then later consumed two mixed drinks during the course of the evening. In 

addition, the defendant snorted three lines of cocaine. He testified he was "under 

the influence" but not "drunk or overly drunk or high on cocaine." (Id. at p. 762.) 

We concluded this evidence "Jent only minimal and insubstantial support to 

appellant's theory of diminished capacity from intoxication and therefore was not 

sufficient to justify the requested instruction." (Ibid.) It is manifest that 

defendant's showing of intoxication, which was even Jess extensive than in 

Rodriguez, supra, also did not justify the requested instruction. 

A sci;;ond reason why we reject defendant's claim is the Jai;;k of any 

evidence showing the effect of the alcohol on him. "Normally, merely showing 

that the defendant had consumed alcohol or used drugs before the offense, without 

any showing of their effect on him, is not enough to warrant an instruction on 

11 
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the killing is the direct causal result of the perpetration or attempt to perpetrate a 

felony inherently dangerous to human life, such .as robbery." Defendant contends 

these insouctions were erroneous because they could have pennitted the jury to 

convict him of assault with intent to conunit murder when only implied malice 

was shown. We agree with defendant the instructions were erroneous, but 

conclude the error was not prejudicial. 

The jury was instructed: "Every person who assaults another with the 

specific intent to commit murder is guilty of the crime of assault to commit 

murder. [~] In order to prove the commission of the crime of assault to commit 

murder, each of the following elements must be proved: [,r] One, that a person 

was assaulted; [i!] And two, that the assault was made with the specific intent ro 

murder such person." (Italics added.) As we have explained in previous cases, 

giving this instruction was error,' because the applicable mental state for a 

violation of fonner section 217 is the specific intent to kill, not to murder. (People 

v. Coleman (1989) 48 Cal.3d 112, 138 (hereafter Coleman); see also People v. Lee 

(1987) 43 Cal.3d 666, 670 [same for crime of attempted murder].) 

As in Coleman, supra, however, we find the "instructions could not have 

been so understood." (48 Cal.3d at p. 139; see Boyde v. California (1990) 494 · 

U .S. 370, 380-381 [for ambiguous instructions, test is whether there is a 

"reasonable likelihood" the jury misunderstood and misapplied the instruction); 

see also Estelle v . McGuire (1991) 502 U.S. 62, 72 & fn. 4 [116 L.Ed.2d 385, 399 

& fn. 4] [same].) First, the instructions did not clearly and directly inform the jury 

a conviction of former section 217 could be based on a finding of implied malice. 

Although such an interpretation could be teased out of the instructions given, it 

was not obvious. "The proper instruction that one can be guilty of murder on the 

basis of implied malice not involving an intent to kill, did not state or imply that 

one could be guilty of a crime which requires a specific intent to commit murder 

13 
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than to kill them and thus avoid capture. We conclude there was no reasonable 

likelihood the jury misunderstood the ambiguous instructions. Accordingly, any 

error was harmless. 

5. Ineffective Assistance of Counsel 

Defendant next raises several grounds on which he claims his trial attorney, 

Marvin Part, was constitutionally ineffective. As we noted in Avena 1, supra, 12 

Cal.4th 694, the applicable law is settled. " 'In order to demonstrate ineffective 

assistance of counsel, a defendant must first show counsel 's perf onnance was 

"deficient" because his "representation fell below an objective standard of 

reasonableness ... under prevailing professional norms." (Stricklandv. 

Washington (1984) 466 U.S. 668, 687-688; . ... ) Second, he must also show 

prejudice flowing from counsel's performance or lack thereof. (Strickland, supra, 

at pp. 691-692; .... ) Prejudice is shown when there is a "reasonable probability 

that, but for counsel's unprofessional errors, the result of the proceeding would 

have been different. A reasonable probability is a probability sufficient to 

undermine confidence in the outcome." (In re Sixto (1989) 48 Cal.3d 1247, 1257; 

Strickland, supra, at p. 694.)' (People v. Jennings (1991) 53 ·cal.3d 334, 357.)" 

(Avena, supra, 12 Cal.4th at p. 721.)3 

Defendant raised several claims of ineffective counsel in the petition for a 

writ of ha~eas corpus denied in Avena I. Because defendant apparently is raising 

3 The issue of whether the Slrickland standard was changed by Lockhart v. 
FretweJ/ (1993) 506 U.S. 364, need not be reached because defendant's claim is 
clearly meritless under any articulation of the appropriate standard. (See 
generally, Avena 1. supra, 12 Cal.4th at pp. 721-722 & fn. 5.) 
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Defendant contends his counsel conceded the Miranda issue by admitting 

to the trial court he had not previously heard defendant's claim that he was never 

read his rights. Defendant also complains this admission by counsel "denigrated" 

his demand for a hearing on the subject. We reject the contention~ on learning of 

the claim, counsel immediately and successfully moved for an Evidence Code 

section 402 hearing to determine the admissibility of defendant's statements in an 

attempt to exclude them. We perceive no attorney incompetence in this regard. 

b. Voluntariness of Confession 

In addition to the claim already raised and rejected on habeas corpus, 

def end ant contends counsel should have moved to suppress his statements on the 

ground they were involuntary, "a product of physical coercion and improper 

threats regarding the death penalty." Although defendant does not enumerate the 

physical maltreatment to which he is referring, we assume he intends to rely on his 

testimony in the mid-trial Evidence Code section 402 hearing held to evaluate his 

Miranda claim. In that hearing, defendant testified he was slapped about the face, 

grabbed by the testicles, and had his head slammed against the wall during his 

interro£ation. 4 

At the same hearing, Officer Warren Pickens testified and denied any 

physical abuse of defendant during the interrogation. Investigator Ronald 

4 We referred to this evidence in Avena I, supra, when discussing the related 
claim on habeas corpus that counsel was ineffective for failing to file a Pitchess 
motion (Pitchess v. Superior Court (1974) 11 Cal.3d 531) to discover whether 
Officer Pickens had previously engaged in brutality. (Avena I, supra, 12 Cal.4th 
at p. 730.) 
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c. Failure to Object 

Defendant alleges trial counsel was ineffective for failing to object to three 

instances ofprosecutorial misconduct in closing argument. Defendant contends 

the prosecutor committed misconduct by misstating the facts (People v. Purvis 

(1963) 60 Cal.2d 323, 343) and expressing his personal opinion (People v. 

Anderson (1990) 52 Cal.3d 453,473; People v. Adcox (1988) 47 Cal.3d 207,236). 

We turn to those claims, keeping in mind that "[a]n attorney may choose not to 

object for many reasons, and the failure to object rarely establishes ineffectiveness 

of counsel." (People v. Kelly (1992) 1 Cal.4th 495, 540.) 

(i) During closing argument, the prosecutor stated, "Victor Padua, his 

statement, his testimony here were absolute truth. And I know that." (Italics 

added.) Defendant correctly contends this statement was improper because it was 

an expression of personal opinion by the prosecutor. Because the evidence of 

defendant' s participation in the crimes was quite strong and generally 

uncontradicted, however, counsel may reasonably have believed an objection to 

this brief comment was fruitless . 

(ii) Continuing, the prosecutor remarked: "Defense counsel never once 

showed any inconsistencies because there weren't any inconsistencies. [,r] He 

never once showed you that Victor Padua did anything to make him look like he 

wasn't telling the truth or made any other statements that weren't just exactly what 

happened on the night of the 13th, and, in fact, you know from other witnesses 

that Victor Padua could not possibly have known about ... their testimony, the 

People across the street, the police officers, Victor obviously is not friends with 

those people and hasn't talked to them." (Italics added.) Although defendant's 

complaint here is not clear, we assume he intends to argue the italicized phrase 

implies the i:rosecutor was relying on evidence not presented to the jury regarding 

whether Victor Padua is acquainted with the witnesses to the Solis and Vasquez 

19 
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defendant was innocent· of the murders. This contention is related to the claim that 

counsel argued against his client. In support, d~fendant points to counsel 's closing 

argument, where he stated: "The tape is right in front of you, literally confessing 

to shooting down a couple of people ... cold-blooded[Jy] on the streets in Los 

Angeles County." Counsel went on to explain that defendant should be believed 

when he claimed he did not intend to murder Ana Hernandez or Darnel Solis, as 

he had no hesitation in admitting to police his guilt in other, more serious, matters. 

Although this line of argument is troubling, this is the type of case we 

described in People v. Pope, supra, 23 Cal.3d at page 426, that is, a case in which, 

"the record on appeal sheds no light on why counsel acted or failed to act in the 

marrner challenged." Moreover, counsel was not asked for an explanation on the 

record. Accordingly, Pope counsels that we should affirm the judgment "unless 

there simply could be no satisfactory explanation." (Ibid.) 

Normally, we could conclude that counsel could have been trying to 

preserve his credibility for the penalty phase, in light of the overwhelming and 

irrefutable evidence of guilt. (See People v. Kelly, supra, I Cal.4th at p. 522 

[" [ c ]ounsel' s credibility would suffer if he argued a fact at the guilt phase that was 

contrary to what the jury [would] later [hear] from his client's own mouth"]; 

People v. Wright (1990) 52 Cal.3d 367, 408 [noting the tactical strategy of 

preserving counsel's credibility for the penalty phase in light of strong guilt phase 

evidence].) The record in this case, however, reveals counsel presented ahnost no 

evidence at the penalty phase of the trial 

Even assuming this is a case in which "there simply could be no 

satisfactory explanation" for counsel ' s apparent concession of defendant's guilt in 

closing argument (People v. Pope, supra, 23 Cal.3d at p. 426), that would satisfy 

only the first part of the test. We must still determine whether counsel's 

perfonnance resulted in prejudice, that is, whether there is a "reasonable 
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because there was insufficient evidence he intended pennanently to deprive the 

victims of their car. 5 

We disagree. Of course, '"[D]ue process requires that a lesser included 

offense instruction be given only when the evidence warrants such an 

instruction."' (People v. Kaurish (1990) 52 Cal.3d 648, 6%, quoting Hopper v. 

Evans ( 1982) 456 U.S. 605, 611, italics in original; see also, People v. 

Wickersham (1982) 32 Cal.3d 307, 325 overruled on another point, People v. 

Barton (1995) 12 Cal.4th 186, 201.) In this case, there was no substantial 

evidence from which the jwy could reasonably have concluded defendant shot and 

killed the victims and took their car, but did not at that time intend to keep the car. 

(People v. Neely ( 1993) 6 Cal.4th 877, 897 ["The record contains no substantial 

evidence that would have supported defendant's conviction of second degree 

murder or voluntary manslaughter."); People v. Morris (1991 ) 53 Cal.3d 152, 211 

("Def end ant advances no theory consistent with the evidence that would have 

allowed the jury to convict him of second degree murder." (Fn. omitted.)]; see 

also People v. Deleon (1982) 138 Cal.App.3d 602,606 [subsequent abandonment 

of stolen car does not compel conclusion robber's intent was to deprive the victim 

of his car only temporarily].) There was no evidence showing defendant intended 

to rerum the car to its owners, that he took the car in a good faith belief he owned 

it, that he acquired the intent to steal only after taking the car, or that he took the 

s We note that the record suggests defense counsel sought these instructions 
on the ground defendant's mental capacity was diminished by voluntary 
intoxication, not because the evidence was insufficient to prove an intent to 
pennanently deprive the victims of their car. 
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inconceivable that finding true one more multiple-murder special circumstance 

than was strictly correct had any influence on the outcome of the deliberations 

" 

C. Penalty Phase Issues 

Defendant next launches a multi-pronged attack on the admission of 

evidence of other crimes and criminal conduct at his penalty phase. As we 

explain, all these claims lack merit. 

J. Admission of Violent Juvenile Misconduct 

As part of the evidence in aggravation, the People introduced evidence that 

when defendant was 17 years old, he fired a shotgun at some youths standing on a 

street comer, wounding one. The evidence was admitted under the statutory 

aggravating factor described in section 190.3, factor (b), which states that "[i]n 

determining the penalty, the trier of fact shall take into account . . . [~] . . . [~] 

(b) The presence or absence of criminal activity by the defendant which involved 

the use or attempted use of force or violence .... " Defendant contends this 

evidence was inadmissible under factor (b), because it occurred when he was a 

ju\'enil e and was adjudicated in juvenile court. 

At the outset, we note defendant failed to object at trial on this ground, and 

thus waived the issue for appeal. Even were we to reach the issue, however, it is 

meritless. After defendant filed his opening brief in this appeal, we decided that 

evidence of violent juvenile conduct that would have been a crime if committed by 

an adult is admissible under section 190.3, factor (b). (Peopfe v. Visciotti (1992) 2 

Cal.4th l, 72; People v. Burton (1989) 48 Cal.3d 843, 862.) Accordingly, we 

reject defendant's argument. 

Defendant also contends the prosecution should not have been permitted to 

introduce evidence detailing the circumstances surrounding the juvenile matter. 

Instead, he contends, the People should have been limited to informing the jury of 
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(1985) 41 CaI.3d 144 (hereafter Balderas), in which we compared section 190.3, 

factor (c ), with section 190.3, factor (b ). We concluded that, whereas the use of 

the word "prior" in factor (c) ("The presence or absence of any prior felony 

conviction." [Italics added]) indicated that, for admissibility, such convictions 

must be entered before commission of the capital crime, section 190.3, factor (b), 

"imposes no time limitation on the introduction of 'violent' crimes." (Balderas, 

supra, at p. 202.) Balderas was decided a few months before defendant's opening 

brief was filed and has been followed consistently since then. (See People v . 

McDowell (J 988) 46 Cal.3d 551, 568; People v. Hovey (1988) 44 Cal .3d 543, 

577-578.) 

Defendant concedes we addressed the general issue in Balderas, but argues 

our opinion did not consider the specific statutory interpretation argument he now 

raises, and thus should not control his case. His argument focuses on an 

interpretation of the second and third unnumbered paragraphs of section 190.3, 

which state: "However, no evidence shall be admitted regarding other criminal 

activity by the defendant which did not involve the use or attempted use of force 

or violence or which did not involve the express or implied threat to use force or 

violence. As used in this section, criminal activity does not require a conviction. 

[fl] However. in no event shall evidence of prior criminal activity be admitted for 

an offense for which the def end ant was prosecuted and acquitted. The restriction 

on the use of this evidence is intended to apply only to proceedings pursuant to 

this section and is not intended to affect statutory or decisional Jaw allowing such 

evidence to be used in any other proceedings." (Italics added.) 

Def end ant points to the use of the word "prior" in the third paragraph of 

section 190.3, and argues the word would have no meaning unless it limited the 

use of evidence of other violent criminal conduct to acts occurring before the 

commission of the capital crime. (Brown v . Superior Court (1984) 37 Cal.3d 477, 
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3. Admission of Unadjudicated Crimes 

Defendant next argues the admission of s~veral unadjudicated crimes, 

induding the Alfaro murder, the De Leon assault, the shotgun attack while a 

juvenile, and the arson of the pink Camaro,7 violated his rights under the Sixth, 

Eighth, and Fourteenth Amendments to the United States Constitution, as well as 

parallel provisions in our state Constitution. In essence, he argues it is unfair to 

have the same jury that found him guilty of murder pass on the truth of 

unadjudicated criminal activity. In support, he cites opiruons from other states and 

the concurring and dissenting opinion of Chief Justice Bird in People v. Frierson 

(1985) 39 Cal.3d 803, 821-822. 

We have previously rejected this identical claim, and are not persuaded we 

should depart from our past rulings. (People v. DeSantis, supra, 2 Cal.4th 1198, 

1251-1252; People v . Morris, supra, 53 Cal.3d at p. 217; People v. Stankewitz 

(1990) 51 Cal.3d 72, 106; see also Tuilaepav. California (1994) 512 U.S._ 

[129 L.Ed.2d 750] [upholding§ 190.3, factor (b), against a vagueness challenge).) 

Accordingly, we reject the claim. 

Defendant also contends admission at the penalty phase of evidence of 

unadjudicated crimes violated his constitutional right to due process, as well as his 

right to be free of compelled self-incrimination under the Fifth Amcndment.8 He 

7 We note that evidence concerning the arson of the Carnaro defendant stole 
from the murder victims in this case was admissible in any event under section 
190.3, factor (a), which pennits the jury to consider "[t]he circumstances of the 
crime of which the defendant was convicted in the present proceeding .... " 
11 In support, he relies on an argument made by the defendant in People v. 
Caro, supra, 46 Cal.3d at pages 1055-1056. 
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concede the error, but argue it was harmless. We have previously held this type of 

state law error is subject to a harmless error analysis (People v. Pinholster, supra, 

at p. 965; Hardy, supra, at p. 205), specifically, whether it is "reasonably 

possible" the failure to instruct affected the verdict. (People v. Brown, supra, 46 

Cal.3d at pp. 446-449; see People v. Wright, supra, 52 Cal.3d at p. 438 [applying 

the Brown "reasonable possibility" standard].) 

Despite this past authority, defendant contends that failure to instruct a 

penalty phase jury other crimes must be proved beyond a reasonable doubt (so

called Robertson error) is not subject to a harmless error analysis. In support, he 

cites a recent Eighth Circuit case (Rust v. Hopkins (8th Cir. 1993) 984 F.2d 1486, 

cen. den. sub nom., Hopkins v. Rust (1993) 508 U.S. 967 (hereafter Rust)), which 

in tum relies on precedent from the United States Supreme Court (Hicks v. 

Oklahoma (1980) 447 U.S. 343 (hereafter Hicks)), and distinguishes another high 

court opinion (Clemons v. Mississippi (1990) 494 U.S. 738 (hereafter Clemons)). 

As ,ve explain, Rust is inapplicable to this case. 

a. Hicks, Clemons, and Rust 

Relying on Rust, supra, 984 F.2d 1486, defendant contends that because he 

has a right under state law to have the jury consider, as an aggravating 

circumstance, his participation in violent criminal activity only if such activity is 

proved beyond a reasonable doubt, state law creates a liberty interest in tbat 

procedure that is protected by the due process clause of the Fourteenth 

Amendment to the federal Constitution. As we explain, even assuming Rust was 

correctly decided, it does not control this case. 

In Rust, the Eighth Circuit Court of Appeals confronted the Nebraska state 

capital sentencing scheme, whereby a panel of three state judges sits in judgment 

to detennine the existence of one or more aggravating factors, which, under 

Nebraska law, render a defendant eligible for the death penalty (the "narrowing'.' 
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p. 1493.) The circuit court described the situation as involving not merely the 

panel' s improper consideration of an invalid aggravating circumstance or factor, 

but, rather, the appellate court's total replacement of invalid proceedings with 

later, "corrected" proceedings. This attempted correction failed, the court held, 

because no state law authorized the substitution of appellate review for the initial 

exercise of discretion by the three-judge panel, and because such substitution 

deprived the defendant of the opportunity of meaningful appellate review. (Id. at 

pp. 1494-1495.) 

Rust is, of course, a lower federal court decision, and we are not bound to 

follow it. (See People v. Crittenden (1994) 9 Cal.4th 83, 120, fit. 3 ["we are not 

bound by decisions of the lower federal courts, even on federal questions"]; In re 

Tyrell J. (1994) 8 Cal.4th 68, 79 [lower federal courts persuasive but not 

controlling]; but see People v. Bradley (1969) 1 Cal.3d 80, 86 .[lower federal court 

decisions "persuasive and entitled to great weight"].) After considering the 

reasoning in that case, we conclude that even assuming for argument Rusi is 

correct and we were to apply it here, it would not require reversal. 

Under the Nebraska capital sentencing scheme at issue in Rust, the requisite 

"narrowing" function is served by a finding that one or more aggravating factors is 

true. In Rust, the application at the "narrowing" stage of an improper standard of 

proof necessarily undermined the threshold detennination whether the defendant 

was eligible for the death penalty, by permitting the "true" finding to be made on 

less than adequate proof. Because the defendant was entitled to the three-judge 

panel's decision - and not just an appellate decision - on whether his case fell 

within the narrow range of cases for which the death penalty was permitted, the 

Rust court affirmed the district court's grant of the writ of habeas corpus. 

In California, by contrast, the jury perfonns the "narrowing" function by 

determining, at the guilt phase of trial, the truth of the special circumstance 

33 

GHK 77-3139 

Petitioner's Appendix 5 - 79



Case 2:96-cv-08034-CJC Document 262-93 Filed 06/11/12 Page 18 of 31 Page ID #:6067 

Accordingly, application of a hannless error test to Robertson error does 

not violate a due process liberty interest defendant might have in a beyond-a

reasonable-doubt jury instruction for "other crimes" aggravating evidence. We 

thus conclude that, based on the express statements in Rust and Clemons, as well 

as our explication in People v. Wims, supra, 10 Cal.4th 293, of the holdings in 

those cases, we can - consistent with constitutional guarantees - determine 

whether the instructional omission was hannless based on principles of state, not 

federal constitutional, law. We now tum to that question. 

b. Was the Robertson Error Harmless? 

ls it "reasonably possible" that the failure to instruct the jury with the 

Robertson instruction (that is, that other crimes must be proven beyond a 

reasonable doubt before they may be considered) affected the verdict? Of three 

instances of "other criminal activity" introduced in the penalty phase - shooting 

at youths on a street comer, assaulting Deputy De Leon, killing Alfaro - the least 

serious incident was the assault on De Leon. Respondent argues the Robertson 

error was harmless with respect to this evidence because the incident was trivial 

when compared to the charged offenses and the other crimes.· We agree the error 

was hannless, but for a slightly different reason: the evidence presented at the 

penalty phase regarding the assault on De Leon was quite strong. Deputy De Leon 

testified, and his account was corroborated by Deputy Mushinki. Significantly, 

defendant did not off er any contrary evidence. Under the circumstances, "we 

perceive no reasonable possibility that reasonable jurors would have rendered a 

different verdict had the instruction error ... not occurred" with respect to the 

assault on Deputy De Leon. (People v. Brown, supra, 46 Cal.3d at pp. 448-449.) 

The shotgun assault was more serious, but the result is the same. The 

officer who arrested defendant foi;the juvenile offense testified at trial that after 

being advised of his constitutional rights, defendant admitted firing a shotgun at 
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destruction of records deprived defendant of potential defense witnesses, and the 

court imposed a procedural sanction on the pros~cution. Moreover, the trial court 

rccogniz:cd that the victim "was not necessarily one of the more solid citizens of 

the community and that there may well have been some potential element of self

defense in this matter." The prosecutor conceded he was accepting the bargain 

"because of potential proof problems in the case." Given this situation, the state 

should not be permitted to acknowledge problems of proof as a reason for agreeing 

to a plea to the reduced charge, and then turn around and use the plea as evidence 

there were no such problems of proof. 

Although we decline to use defendant's subsequent plea of nolo contendere 

to establish his guilt beyond a reasonable doubt of the Alfaro killing, we 

nevertheless find the Robertson error harmless as to that crime. The prosecution's 

evidence defendant murdered Alfaro was overwhelming. Both Deputy Oki and 

Deputy Minnis testified they personally observed defendant stabbing the prone 

victim in the chest. Other deputies testified to various aspects of the deadly attack, 

such :s finding the shanks, apprehending co-perpetrator Gonzalez, and discovering 

defendant' s ''body armor." 

ln opposition to this evidence, defendant failed to present evidence raising a 

reasonable doubt that he was the killer. He called two prison guards to the stand. 

Deputy Baylis testified he found a second shank, which belonged to Gonzalez. and 

then a third shank lying on the floor a few feet from Alfaro 's body. The 

suggestion from this evidence was that the victim may have been armed with the 

third shank. Of course, this does not necessarily mean he was the aggressor; 

perhaps he was simply protecting himself from the attack of two armed inmates. 

Deputy Bauder testified that two days earlier, defendant had come to him with 

some minor wounds and complained of being attacked in the dayroom. Again, the 

suggested implication was that Alfaro held a grievance against him. Just as likely, 
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of whether he should live or die." (People v. Phillips ( 1985) 41 Cal .3d 29, 72-73, 

fn. 25; People v. Payton (1992) 3 Cal.4th 1050,.1068 [same].) 

Defendant recognizes this rule, but argues it should not apply because his 

trial counsel could not have entertained the tactical considerations stated above, as 

the evidence of other crimes was the only aggravating evidence presented. Thus, 

he claims, counsel could not have feared placing undue focus on those crimes. 

The trial judge's duty, however, to instruct on the elements of other crimes in the 

absence of a request cannot tum on such subjective factors , for the judge cannot 

know what counsel is thinking. Thus, the rule is that an instruction on the 

elements of other crimes is not required sua sponte; defense counsel is of course 

permitted to request such an instruction. That counsel failed to do so here tends to 

undermine defendant 's present argument that such instructions were "vital" to a 

proper consideration of the evidence. We thus reject this claim. 

We also reject defendant's further arguments in support of his claim the 

trial court erred prejudicially by failing to inform the jury of the elements of the 

other crimes admitted in the penalty phase. Thus, the fact the prosecutor 

characterized the aggravating evidence favorably to his position (calling the 

juvenile assault an "attempt to kill," and the Alfaro homicide a "murder") does not 

convert the trial court's decision not to instruct sua sponte from a correct legal 

decision into an erroneous one. Further, that the jury took seven and one-half 

hours to deliberate the question of penalty also does not alter the analysis; we 

reject defendant's assumption the length of penalty deliberations in this case 

indicates the jury had "difficulty" with the penalty decision. 

FinalJy, we reject defendant's evaluation of the alJeged prejudice flowing 

from the Robertson error, because his characterization of the three instances of 

other violent crimes as the "only" aggravating evidence is inaccurate. Defendant 

fails to consider in this calculus the evidence of the crimes of which he was 
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p. 514; see California v. Brown (1987) 479 U.S. 538, 542-543 (plur. opn.); id. at 

p. 545 (cone. opn. of O'Connor, J.).) 

Moreover, we have also rejected the argument that giving the "no 

sympathy" instruction at the guilt phase has a prejudicial effect in the penalty 

phase (People v. Sanders (1990) 51 Cal.3d 471,528; People v. Allison (1989) 48 

Cal.3d 879, 899, fn. 11), and defendant fails to persuade that those cases should be 

reconsidered. 

Defendant argues the prosecutor improperly suggested in closing argument 

that the jury could not consider sympathy as a mitigating factor. The prosecutor 

stated: "As you look at the defendant, ladies and gentlemen, and the judge, I 

believe, will also instruct you [that] you are not to vote by way of passion, 

prejudice, caprice, whim, fancy. . . . [,I] You've already been instructed as to 

that .. . . Ladies and gentlemen, I ask you [to] vote along with the facts and in 

accordance with the evidence presented to you in this case. [,i] ... Vote in 

accordance with the law and do not look at the defendant, do not feel sorry for 

him." (Italics added.) A reasonable reading of this passage, however, reveals the 

prosecutor was merely arguing the jury should not base its decision - for or 

against the death penalty - on emotional factors untethered to any evidence 

presented in the case. 

As defendant points out, his own counsel also touched on this subject in 

closing argument: "[N]obody in the world has any sympathy for a murderer. I 

don't have any sympathy for a murderer. And I don't think you should, too. I am 

not sitting here. I am not pointing at Mr. Avena and saying have sympathy for 

him. I don't want you to discuss this matter on sympathy because I think when 

you talk about sympathy and sorrow, you know you shouldn't think about the 

defendant." Fairly read, counsel was merely stating that defendant did not deserve 

sympathy, not that it would be legally irrelevant. Counsel developed this theme 
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d. Character, Background, History, Mental Condition and 

Physical Condition 

In addition to instructing the jury on the aggravating and mitigating factors 

express]y set forth in section 190 .3, the trial court also instructed the jury to 

consider: 'The defendant's character, background, history, mental condition and 

physical condition." This language was no doubt taken from the first paragraph of 

section 190.3, which states in pertinent part that, "In the proceedings on the 

question of penalty, evidence may be presented by both the people and the 

defendant as to any matter relevant to aggravation, mitigation, and sentence 

including, but not limited to, . .. the defendant's character, background, history, 

mental condition and physical condition." 

Defendant now argues this instruction is contrary to our holding in People 

v. Boyd(I985) 38 Cal.3d 762 (hereafter Boycf), because it pennined the 

prosecution to argue his bad character was a factor in aggravation. In Boyd, we 

examined the 1978 death penalty law and concluded that not only must the jury 

"decide the question of penalty on the basis of the specific factors listed in the 

statute," but the evidence admitted at the penalty phase must be "relevant to those 

factors." (Boyd, supra, at pp. 773-774.) Although evidence in mitigation is not 

limited to statutory factors (id. at p. 775~ see Lockett v. Ohio ()978) 438 U.S. 586, 

604), "[e]vidence of defendant's background, character, or conduct which is not 

probative of any specific listed factor would have no tendency to prove or 

disprove a fact of consequence to the determination of the action, and [would) 

therefore [be] irrelevant to aggravation." (Boyd, supra, 38 Cal.3d at p. 774.) 

Thus, "(aggravating] evidence irrelevant to a listed factor is inadmissible" (id. at p. 

775), unJess it is to rebut defense mitigating evidence admitted pursuant to section 

190.3, factor (k). (Boyd, supra, at p. 776.) 
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Moreover, to the extent defendant is claiming the prosecutor cannot 

comment in closing argument on a defendant's pad character or mental condition, 

even if such comments are drawn from properly admitted evidence, we note 

defendant failed to object to the argument on this ground. Accordingly, he waived 

that issue for appeal. 

e. Sophistication or Professionalism 

Defendant makes the related argument that the trial court erred prejudicia])y 

by instructing the jury at the penalty phase to consider "Iw]hether or not the 

manner in which the crime was carried out demonstrated criminal sophistication or 

professionalism on the part of the defendant." He correctly claims this 

consideration is not a statutory factor, and thus the trial court should have 

instructed the jury it could be considered for mitigation only. (Boyd, supra, 38 

Cal.3d at pp. 772-776.) 

Although it was error to so instruct the jury, we find no prejudice. The 

prosecution did not attempt to introduce any evidence that was admissible solely 

on the ground of criminal sophistication or professionalism, and, indeed, the 

People did not even make a direct argument that defendant's ·criminal 

sophistication or professionalism supported imposition of the death penalty. 

Although the prosecutor argued defendant was a "killing machine," likened him to 

a tiger and then to a cancer that must be removed. this falls short of an argument 

that defendant was criminally sophisticated or acted with professionalism. Thus, 

defendant's argument does not persuade even on its own terms. 

f. Alleged Brown Error 

The court delivered the standard pre-Brown mandatory weighing 

instruction, which quoted the language of the statute. (People v. Brown (1985) 40 

Cal.3d 512 (hereafter Brown) revd. on another issue, California v. Brown, supra, 

479 U.S. 538; CALJIC No. 8.84.2 (4th ed. 1979); § 190.3 .) Defendant maintains 
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offer any evidence in mitigation. For example, the prosecutor told the jury: "You 

must, if you return a verdict that's just and that''s a reflection of the law of this 

State, ... you must return a verdict of death in this matter .... " 

But the prosecutor immediately explained that this conclusion was based on 

his assessment of the evidence in the case, and particularly on the absence of any 

mitigating evidence. Thus, he immediately continued: "[B)ecause if you weigh 

the evidence, if you weigh the aggravating circumstances against that which are 

supposed to be present as mitigating circumstances, there is only one verdict you 

can come to, and ~at is that the defendant shall suffer the death penalty." The 

prosecutor closed with this comment: "If you follow the law, ladies and 

gentlemen, ... if you weigh the evidence, mitigation as opposed to aggravation, 

you will decide, I am confident, that the only appropriate penalty in this matter is 

death. [Ti] And ladies and gentlemen, that is the only appropriate penalty."(ltalics 

added.) 

Second, this is not a case in which defendant presented mitigating evidence 

unrelated to the crimes and the prosecutor relied on an erroneous reading of 

section 190.3, factor (k), to label that evidence irrelevant. Rather, the prosecutor 

here merely drew the jury's attention to the fact defendant introduced no 

mitigating evidence at all. Moreover, the prosecutor did not encourage the jury 

merely to count the factors on each side of an imaginary scale. Instead, as stated 

above, the prosecutor repeatedly reminded the jury its role was to determine which 

of the two penalties was the "appropriate" one in this case. In sum, we fmd no 

reasonable possibility the jury was misled about its sentencing responsibility and 

discretion, and hence fmd no Brown error. 

g. Reasonable Doubt 

Defendant contends the trial court erred prejudicially by failing to instruct 

the jury that before it could impose the death penalty, it must find that: (i) the 
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inference drawn from the evidence. Witnesses testified that Solis stood up and did 

"nothing" in response to defendant's robbety. 0thers testified to witnessing 

sudden and unprovoked gunf'ue. The jury was cenainly not bound to accept 

defendant's version of the events at face value. Accordingly, we find no 

misconduct. 

b. Defendant's Bad Character 

In his cJosing arguments, the prosecutor referred repeatedly to defendant as 

a "killing machine" and a person who "has no conscience." He argued: "You 

have heard absolutely nothing in this trial, absolutely nothing to show that the 

defendant is of good character, has any moral fiber whatsoever, has any 

conscience whatsoever." Later, he concluded: "In this case there are no 

mitigating circumstances at all. None." Defendant argues these passages 

constitute references to his bad character, references he d.aims are impermissible 

under Boyd, supra, 38 Cal.3d 762. He also contends these statements constituted 

improper comment on his failure to testify. (Griffin v. California (1965) 380 U.S. 

609,615 (hereafter Griffin).) 

As above, we conclude defendant waived the issue by failing to object and 

request an admonition, when the harm could have been cured by such action. We 

also conclude the record does not demonstrate cowisel was ineffective for failing 

to object. As we explained, ante, Boyd prohibits the admission into evidence of 

aggravating evidence that is not relevant to a statutorily enumerated category. 

Boyd does not prohlbit the prosecutor from commenting in closing argument on 

reasonable inferences drawn from the properly admitted evidence. 
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in extent and indeed in certain cases may be altogether unjustified. " [D]eference 

is not abdication" [citation]; it must never be used to insulate counsel' s 

performance from meaningful scrutiny and thereby automatically validate 

challenged acts or omissions."" [Citations.] Finally, we note that a criminal 

defendant can 'reasonably expect that before counsel undertakes to act at all he 

will make a rational and informed decision on strategy and tactics founded on 

adequate investigation and preparation."' (Avena I, supra, 12 Cal.4th at p. 722, 

fns. omitted, citing and quoting In re Fields (1990) 51 CaI.3d I 063, 1069-1070; In 

re Cordero (1 988) 46 Cal.3d 161, 180; People v. Ledesma (1987) 43 Cal.3d 171, 

216.) 

a. Failure to Object to Evidence 

Defendant contends his trial counsel, Marvin Part, was ineffective for 

failing to object to the admission of evidence of other crimes. Recalling our 

admonition that "[a]n attorney may choose not to object for many reasons, and the 

failure to object rarely establishes ineffectiveness of counsel" (People v. Kelly, 

supra, I Cal.4th at p. 540), we address his claims seriatim. 

Defendant first argues Part should have objected to the evidence of other 

crimes, citing Srare v. McCormick (1979) 272 Ind. 272 [397 N.E.2d 276}. In that 

capital case, the Supreme Court of Indiana held that admission of evidence of an 

unrelated murder denied the defendant due process, because the evidence of the 

unrelated murder, admitted as an aggravating circumstance, would be evaluated by 

a jwy tainted by its earlier decision the defendant was guilty of the charged 

murder. (397 N.E.2d at p. 281.) This is not the law in California. (See, ante, at 

p. 29; see also Balderas, supra, 41 Cal.3d at p. 204; cf. People v. Tahl (1967) 65 

Cal.2d 719, 738.) Defendant does not argue the law was otherwise at the time of 

his trial; even assuming arguendo it was, the law is clear now, and it is not 

ineffectiveness of counsel to have failed to make an objection that was valid at the 
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to demonstrate not only that counsel's acts and omissions were unreasonable, but 

that they resulted in prejudice, we concJude counsel's failure to request a "pro

sympathy" instruction, even if unreasonable, did not prejudice defendant and 

therefore does not require reversal. 

To the extent defendant is arguing Part provided constitutionally ineffective 

legal representation by failing to object to prosecutorial. misconduct, we have 

already discussed and rejected that claim. 

c. Arguing Against His Client 

Defendant also argues Part was ineffective because he argued against his 

client in the penalty phase, imploring the jwy not to feel sympathy for defendant, 

and stating that he did not deserve "a break" from the jury. This constituted, in 

defendant's opinion, a breakdown in the adversarial process and constitutionally 

ineffective assistance of counsel. We disagree. 

Defense counsel was faced with a client whom the jury had just convicted 

of a double murder and multiple other assaults, and as to whom the jury had heard 

evidence that he fired a shotgun at a crowd when he was 17 and killed Ruben 

Alfaro while in pretrial detention in this case. Thus, Part obviously faced an uphill 

battle to convince the jwy to eschew the death penalty. Nevertheless, it is clear 

counsel had a plan, for he argued that even though the jury found defendant guilty, 

he still did not deserve the death penalty because it was (or should be:) reserved for 

the most heinous of this state's killers, mentioning several notorious killers of 

recent history. Part continued and compared defendant to those other killers, 

attempting to convince the jury the death penalty would not fit defendant's crime. 

Of course, his strategy did not succeed, but that is not the test of competent 

counsel. In this case, it is difficult to see what Part should have done. As our 

opinion in the related habeas corpus proceeding makes clear, even had Part 

conducted a reasonable penalty-phase investigation, he would have uncovered 
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JO. Motion to Modify Penalty 

Finally, defendant cites error in the court's consideration of his motion for 

modification of the verdict pursuant to section 190.4, subdivision ( c: ). 

Specifically, he argues the court considered evidence not properly before it. The 

argument is meritless. Defendant maintains the court should not have considered 

the evidence pertaining to various instances of unadjud~cated criminal activity, 

i.e. , the uncharged shooting at a passing car, burning the stolen car, the assault on 

Deput)• De Leon, the Alfaro homicide. Defendant's fundamental objection to 

these matters is that the jury should not have considered them in the first place. 

We have addressed his various arguments to that effect above, and his repetition 

of them here adds nothing new. 

The court pointed out that defendant had a history of gang activity as a 

juvenile and hit his father with a chair. Defendant complains this information 

came from the probation officer' s report, was not presented to the jury, and hence 

should not have been considered by the trial coun when ruling on the section 

190.4, subdivision ( e ), motion. Regarding the evidence defendant was engaged in 

gang activit)1, defendant is incorrect, because that was a logical inference from the 

evidence admitted in connection with the shotgun assault that occurred when 

defendant was 17 years old. 

With regard to the evidence defendant hit his father with a chair, however, 

defendant is correct the trial court should not have considered that evidence. 

(Crittenden, supra, 9 Cal.4th at p. 151.) Nevertheless, we find no prejudice. This 

evidence was trivial when compared to the balance of the aggravating evidence, 

and "[t]here is no reasonable possibility that the court's apparent error in 

considering the probation report affected its decision." (Id. at p. 152.) 
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COPY 

PEOPLE v. A VENA 

S004422 

CONCURRING OPINION BY KENNARD, J. 

I concur in the judgment affinning the judgment of death. I agree with the 

majority that no issue raised in defendant's automatic appeal warrants reversal. 

But in the related petition for writ of habeas corpus, which was recently 

before the court in In re Avena (1996) 12 Cal.4th 694, I expressed the view, which 

I still hold, that defendant's convictions and death sentence should have been set 

aside for ineffective assistance of counsel (id. at pp. 782-783 ( dis. opn. of 

Kennard, J.)). The court' s decision in that case is now final, and is therefore 

binding under the doctrine of stare decisis. 

KENNARD, J. 
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COPY 

PEOPLE v. A VENA 

S004412 [Crim. 22485] 

DISSENTING OPINION BY MOSK, J. 

I dissent. 

I would dismiss the appeal as moot. That is because I would have vacated 

the underlying judgment on habeas corpus for ineffective assistance of counsel in 

violation of the Sixth Amendment to the United States Constitution. (In re Avena 

(1996) 12 Cal.4th 694, 741-782 (dis. opn. ofMosk, J.).) There, on initial 

consideration, I found the "assistance" - better, the "nonassistance" - that trial 

counsel furnished defendant to be "shockingly ineffective." (Id. at p. 741 (dis. opn. 

of Mosk, J. ), italics added.) Here, after revisiting the question, I have regrettably 

been .::onfirrned in my assessment. 

If I were not of the view that the appeal should be dismissed, I would be 

inclined to set aside defendant's sentence of death for "Robertson error" (People v. 

Robert.!011 (1982) 33 Cal.3d 21 ), that is, the superior court's failure to instruct th~ 

jury that the prosecution bore the burden of proving other crimes at the penalty 

phase beyond a reasonable doubt. Asserting that the offenses in question were 

supported by "overwhelming evidence," the majority hold the error harmless. 

Their approach, however, is inconsistent with that taken by the United States 

Supreme Court in Sullivan v. Louisiana (1993) 508 U.S. 275. Dealing with a trial 

court's analogous failure to instruct the jury that the prosecution bore the burden of 
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��1)(U���-�
��j���
��	��
���-���������������������
���
�+���������
����
��
�
��
�����	�
�

���	������-���)'BEl���a�E=9�a#���%̂ >� =%̂d̂%].2*�-�-����������
��
�
��
���
��-����-������
����������
���
�,�
���
��������������������
����������k��@����� �������������
�����	�������������������)n�����,2����������������
���,�������
�-��������������
����
�����-��������������	,��������)2.'XG!�)�W���������=��l%o��Z���Z["##$]_"���%&�""d#a"\b$c\d_���%?= 9%d\#à$$�%\�""_#ea��
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���	�����
�����3����������������������������������������	
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